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PREFACE 


The Legislative Process describes the machinery set up m the United 
States for determining and declaring the will of the people. It attempts 
to evaluate objectively the defects in this machinery and the impedi¬ 
ments which have been allowed to accumulate in the path of it&^^mooth 
operation. And, finally, it suggests a direction for future progress. 

Designed to serve as a text in college and university courses in Legis¬ 
lation, the Legislative Process, or Lawmaking, this book should also be 
of value in such courses as Introduction to Political Science, American 
National Government, and State and Local Government in the United 
States. Where students are being prepared for the study of law, or for 
the duties and responsibilities of citizenship, it should be a useful tool. 
Legislators and other public officials whose duties relate to the legisla¬ 
tive process will find it a convenient handbook. In public libraries, as in 
those of colleges and high schools, it should serve civic and cultural as 
well as educational purposes. Materials here presented supply a neces¬ 
sary background for the consideration of some of the more important 
problems facing democratic government. 

Those who seek a functional approach to the study of government 
will find here the material appropriate to the function of lawmaking, or 
politics, presented for the various elements of the American govern¬ 
mental system. After a brief consideration of the nature of law, the 
making of constitutions and their development are considered on both 
national and state levels. This is followed by a number of chapters on 
statute lawmaking. The places of the political inventor, the professional 
politician, the party member, the pressure-group member, and the legis¬ 
lator are considered on all levels of government. Legislative procedure 
in Congress, in state legislatures, and in city councils is covered in detail. 
There are separate chapters on Legislative Records, Research in the 
Legislative Process, and the Principles of Legislative Drafting. The 
functions of the executive and of the courts in relation to the legislative 
process are given attention. The volume concludes with chapters on 
executive, judicial, and popular lawmaking. Lists of assignments de¬ 
signed to stimulate initiative and research will be found throughout the 
text. A selective bibliography, arranged by chapters, appears at the end 
of the book. 

Kmphasis in the teaching and study of political science during the 
two decades just past has been directed toward the administrative aspects 
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of g-overnment. Though this was much needed and though it has re¬ 
sulted in many administrative improvements, it is not enough. Even 
perfection in administrative technique will not overcome deficiencies in 
the process of legislation. For it is legislation—^whether contained in a 
constitution, statute, court decision, or administrative ruling—^that pre¬ 
pares the way for action by the executive agencies of the government. 
Equal attention to these legislative or political processes is imperative 
if democratic government is to be established and preserved. 

The common assumption that in a democracy the people rule is only 
partially true. Clearly when there are differences of opinion, decisions 
are made by the majority. But this majority may itself be an actual 
minority—due to the failure or refusal of the voters to discharge their 
solemn duties. When qualified voters do not exercise their privileges, 
they weaken democratic action. W^hen obsolete systems of apportion¬ 
ment or antiquated rules of procedure make it possible for a minority to 
thwart the will of the majority, democracy is denied. When political 
parties or pressure groups substitute selfish group interests for the public 
interest, free democratic action is stifled. Responsible citizens should 
understand these threats to democratic government and know how to 
combat them. It is hoped that this book will contribute to that end. 

An earlier text by the present author in this same area, Laiv Making 
in the United States, is out of print. Teachers who used it have gen¬ 
erously suggested changes and additions. To them the author owes his 
sincere thanks. Particular obligation is felt to Professor Harold M. 
Dorr of the University of Michigan and to Professor Rinehart J. 
Swenson of New York University, both of whom read the whole 
manuscript and made invaluable proposals for improvement. The 
assistance of Justice (then Senator) Harold H. Burton; Ernest S. 
Griffith, Director of the Legislative Reference Service of the Library 
of Congress; George B. Galloway, Chairman of the Committee on 
Congress of the American Political Science Association and Staff 
Director of the Joint Committee on the Organization of Congress; 
Representatives John M. Vorys and Alvin C. Weichel; Leo M. Sey- 
bold, then of the Council of State Governments, now of United Air 
Lines; Frank Bane of the Council of State Governments; Professor 
J. A. Salter of the University of Wisconsin; and numerous students 
and friends is gratefully acknowledged. Although the present volume 
follows the general outline of the earlier one, it is not so much a revised 
edition as a completely new book. For its imperfections the author asks 
the indulgence and further cooperation of those who use it—both 
teachers and students. 


Columbus, Ohio, Augtist, 1948 


Harvey Walker 
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CHAPTER 1 


THE NATURE AND FUNCTIONS OF LAW 

Any systematic study of the legislative process must be concerned 
with law as an end product as well as with the devices which men have 
adopted to bring law into being. Hence it would seem desirable at the 
outset to determine what we mean by the terms “law“ and “legisla¬ 
tion. The word “law,” so freely used in everyday conversation, has 
many different meanings. Usually these differences are indicated by 
the use of a modifying adjective. Thus we speak of natural law, 

physical law, divine law, economic law, canon law, civil law, and crim¬ 
inal law. 

In a generic and objective sense, a law is a description of any 
observed regularity in the behavior of persons or things. Thus in the 
field of physics and mechanics we describe the behavior of bodies in 
terms of such laws as those of inertia, conservation of energy and 
resultants of forces. We have all heard of the law of gravity. It was 
discovered, not enacted—and it will never be repealed, although it may 
be redefined. Somewhat more amenable to human control and modifi¬ 
cation are so-called economic laws, such as those of diminishing returns 
or marginal utility. But even these are merely descriptions of observed 
phenomena, not the product of legislative bodies. For an understanding 
of theni, the student must turn to disciplines other than political science 

More closely allied to the concepts of law which are significant in the 
study of political science are the findings of the anthropologists, the 
sociologists, and the psychologists. In fact, the serious student of gov¬ 
ernment must turn frequently to the experts in these allied fields for 
light on his own problems. From the anthropologist we learn of law 
m primitive societies, both ancient and contemporary. From them we 
learn of the vital importance of tribal custom as a source of law. and 
of religion as a powerful sanctioning force to secure obedience to it 
These facts and shrewd hypotheses of the cultural anthropologists are 
invaluable in any attempt to reconstruct the story of the development 
ot social and governmental organization. 

The sociologists conceive of law merely as one among many types of 
soc.al control Thus F. E. Lumley mentions fifteen methods'^ fr^ro- 
moting social order through social control without including legisla- 
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tion at all.^ He says in his conclusion that the people have a pathetically 
blind faith in laws. “Our people choose representatives and send them 
up to assemblies which grind out statutes, ever more statutes. And 
popular trust in this process is touching. . , , We do not always en¬ 
force the laws we have, but the people, through their representatives, 
go on endlessly producing more.” One might be justified in assuming 
that Lumley, as a sociologist, believes there are many means of social 
control more effective and more desirable than legislation. 

Another sociologist, C. H. Cooley, comes to a similar conclusion.^ 
He says, “The view which many hold that public will must be chiefly 
if not wholly identified with the institution of government is a just 
one only in a certain narrow sense. That is to say, the mechanism of 
government is indeed the most definite and authoritative expression of 
public choice, and if public will is to be limited to what is decided by 
a count of voices and carried out, if necessary, by force, then the 
government is its only agent. But only a small part of the will of 
society is of this sort. In a larger sense it is a diversified whole, embrac¬ 
ing the thought and purpose of all institutions and associations, formal 
and informal, that have any breadth of aim, and even ... of secluded 
individuals. . . . Like other phases of organization, government is 
merely one way of doing things, fitted by its character for doing some 
things and unfitted for doing others.” In another paragraph he asserts 
that the work of a secluded scientist like Pasteur or Edison, taken 
together with the general acceptance and application of his results, is 
as much an act of public will as the proceedings of a legislature— 
because they may show a more public spirit and a wider knowledge and 
foresight.” ^ Those who are accustomed to thinking of statute law as 
the only authoritative and effective expression of the public will would 
do well to consider Cooley’s point of view. 

The psychologists look at law from the standpoint of the individual 
and describe it as a process of conditioning which produces reasonable 
uniformity of response by the members of society to the stimuli of their 
social environment. Typical of this point of view is the following state¬ 
ment by Gordon H. Allport.^ “To understand institutions a social 
student must examine the behavior of human beings when they are in 
the presence of a common stimulus or in a common situation. The 
State,’ for example, consists, when so regarded, of certain similar and 
predictable ways in which the individual citizens react toward one 
another and toward certain individuals who are designated as officials. 

"^Means of Social Control (The Century Company, New York, 1925), p. 401. 

o Tiffj Orgamsalion (Chas. Scribner’s Sons, New York, 1924), pp- 402-403. 

3 Jbtd., p. 402, 

4 !»stitHtional Behavior (University of North Carolina Press, Chapel Hill, 1933), 

p# X ^ X * 
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To be included with these ways of behaving are the characteristic 
actions of the officials, both toward one another and toward ordinary 
citizens. The ‘Law’ represents the common habits of the people in 
situations where the satisfaction of one person’s needs is likely to come 
into conflict with the satisfaction of the needs of others. . . . To test 
this formula we have merely to imagine people abandoning simultane¬ 
ously all the common habits through which their institutions are said 
to be expressed. In that case the institutions themselves, so far as 
present human experience is concerned, would pass out of existence 
. . . law itself would, for all practical human purposes, be non¬ 
existent.” Such a conception of law could be quite disturbing to a 
legislator who thought of himself as a lawgiver, or even to a judge or 
to an attorney who thought of the law as a fixed and rational system 
for social control. It places primary responsibility for the stability of 
our social institutions upon the parents and teachers of each generation 
who instruct the youth in conformity to accepted patterns of thought 
and action. 

For the political scientist, the law at any given moment in any 
organized society consists of those rules of human conduct which are 
enforceable by the power of that state. No society can long continue 
without some uniform practice and habits of life. Hence there must be 
rule and restraint. Express and definite forms of association are 
required for the fulfillment of the basic purposes of internal order and 
security against external force. If these social groupings are to endure, 
there must be provision for the maintenance of a perpetual succession 
from one generation to another. This is secured by political organiza¬ 
tion and administration. 

The basic unit of such political expression in the modern world we 
call the state. This is (1) a substantial group of people, (2) living in 
a defined geographical area, (3) who have their own organized govern¬ 
ment to which they habitually render obedience. To these three require¬ 
ments, writers on political questions add two others: (4) That there 
be but a single supreme government in the area and (5) that this 
government and the people whom it governs be free from external 
control. This last attribute we call sovereignty. 

The aggregate of the rules by which the government is established 
and its relation to the people is defined as a constitution. This may be 
a written document, like the Constitution of the United States of 
America, supplemented by usage, custom, statute, and judicial decision, 
or it may be largely unwritten, like the constitution of the United 
Kingdom. But in any state the constitution is the basic law, and all acts 
of the government normally are in conformity with it. Any opposition 
to it is a revolutionary act, illegal unless successful. 



6 


THE LEGISLATIVE PROCESS [Ch. r 

Within every state there are laws of many different kinds promul¬ 
gated by many different types of lawmaking authorities. In the United 
States, for example, we find treaties, statutes, executive orders, inter¬ 
state compacts, state constitutions, state statutes, state executive orders 
common law, municipal ordinances, and others as described and' 

explained in the next chapter. All presumably conform to the basic law 
of the Constitution. 

One reason for the complexity of the legal system in the United 
States IS that the form of our government is federal rather than unitary. 
Generally speaking, all existing national states are organized either as 

* * 1 r* unitary forms of government there 

IS a single source of governmental authority, as in France or Sweden. 
In federal states, however, the basic powers of government are divided 
by the people through the constitution between a central government 
and regional governments called states or provinces or cantons. True, 
there is an ultimate recourse to a single supreme authority, the central 
government, in cases of conflict. But within the sphere marked out for 
them by the people, the regional units are supreme, and their powers 
cannot be denied by the central government. In a federal state only the 
people may alter the assignments of the two parts of the governmental 
system by a change in the constitution. Of this more will be said later. 

The Scope and Method of Jurisprudence 

The term jurisprudence means literally the “science of law.” This 
study IS a matter of continuing concern to those who would understand 
the nature of our legal system. Its methods and basic assumptions 
have tended to shift throughout human history with the larger changes 
in intellectual attitudes. In ancient times, through the Middle Ages, 
and to about the end of the eighteenth century, jurisprudence was 
considered as a branch of moral philosophy. In the nineteenth century 
it was studied mainly as history. Since the opening of the twentieth 
century it has assumed some of the aspects of a science. As Roscoe 
Pound points out, “These changes often mean little more than that the 
rise of some new branch of learning or some new intellectual interest 
leads scholars in every field to rephrase the teaching of the past in 
terms of it.”^ 

Writers on jurisprudence generally are classified into at least four 
main groups: (1) the analytical school, (2) the historical school, 
(3) the philosophical school, and (4) the sociological school. There is 
some overlapping among these classes, and a few writers deny them all. 
But, m the main, the student should understand these basic four. The 

^Encyclopedia of the Social Sciences (The Macminan Co.. New York. 1932). Vol. 8, 
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analytical jurists think of jurisprudence as concerned with the rules 
and precepts which together constitute the basic legal system in a 
developed political society. The principal modern exponent of this 
approach is John Austin. He has had many able followers, mainly in 
England and in Germany, but also in the United States. The modern 
historical school had its origin in Germany with the work of F. K. von 
Savigny. This group seeks its explanation of the legal order in the 
history of the development of juridical procedure and regulations of 
human conduct. There are contemporary exponents of this approach in 
every important country. The philosophical school also had its origin 
in Germany with the work of Immanuel Kant and G. W. F, Hegel. 
These men sought the meaning of law in pure reason and logic. This 
approach has also had many followers. The sociological school is the 
most recent and is still in process of development. These jurists see 
the meaning of law in its application and its adaptation to the needs of 
society. The desirability of any rule is determined by the pragmatic 
test of its serviceability in promoting better life for the people. This 
group arose out of the work of Herbert Spencer in England, Rudolf 
von Jhering in Germany, and Leon Duguit in France, and has as its 
principal contemporary exponents in this country Roscoe Pound, 
Jerome Frank, and K. N. Llewellyn. 

Most of the writers whose names have been mentioned in the pre¬ 
ceding paragraph as leaders of thought in the field of jurisprudence 
were primarily teachers of law or of social sciences in colleges and 
universities. In general, this does not mean that this group alone is 
concerned with the problem of the nature of law and of the legal order. 
Practicing lawyers and judges must consider such matters frequently 
in their work. A few of them such as Justice Oliver Wendell Holmes 
and Justice Benjamin N. Cardozo have expressed their ideas in this 
field with a brilliance and candor which assure them a permanent 
place among legal scholars.® 

The diversity of views among the various schools of jurisprudence 
may be a source of some confusion. Yet each approach has much to 
contribute toward an understanding of this difficult subject. The con¬ 
temporary emphasis on the sociological aspects of the problem should 
not blind us to the cogency of earlier efforts. It seems likely that the 
truth will eventually be found to include elements from the proposals 
and suggestions of earlier thinkers viewed in the light of the require¬ 
ments of modern life. New analyses must be built upon the foundations 
laid by the earlier philosophers and historians by rejecting their errors, 
if such a rc found, and verifying their hypotheses where human experi- 

^Cf. particularly O. W. Holme?:, “The Path of the Law,” Harvard Laxv Rcxncxv, Vol. 
10, pp. 457 - 478 ; B. N Cardozo. The Nature of the Judicial Process (Yale TUniversity 
X ress, New Haven, 1921) and The Growth of the Laxv (Yale LJniversity Press, 1924). 
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ence and progress will permit such verifications. Only by such a process 
can politics reach the dignity of a science. Knowledge of the contri¬ 
butions of the scholars of the past and a determination to pursue 
inquiry wherever it may be undertaken with profit are the essential 
qualifications for the student. Much remains to be discovered by the 
well-equipped student who has intellectual integrity and the patience to 
devote his attention to this basic field of human inquiry 

The Nature of Law 

It should not surprise the student to find that the term “law” as 
used in the science of jurisprudence should be defined differently by 
different authors, depending upon their approach, the school with which 
they are identified, and the purpose of their study. Thomas E. Holland, 
a follower of the Austinian analytical school, defines law as “a general 
rule of external human action enforced by a sovereign political author- 
ity. ^ According to the analytical jurists, sovereignty is supreme power 
and is incapable of division without destruction. Leon Duguit, a 
sociological jurist, points out, however, that the idea of sovereignty 
dates only from the beginning of the Roman Empire, where it was 
recognized as the possession of the citizens as a whole.® In order for 
the emperor to exercise sovereign authority it was necessary at first for 
the people to confer it upon him by the lex regia. But by the end of 
the third century he had acquired all authority without an expression 
of the public will. During the feudal period this concept of imperhtm 
was almost eclipsed, but in the sixteenth century, Bodin revived the 
theory and declared sovereignty to be a personal possession of the king. 
When the kingship w^as abolished in France by the Revolution of 1789, 
one might have expected the theory to die with it. But it did not. As 
Duguit explains, the nation was substituted for the king, as a sop to 
monarchical sentiment, and the theory was perpetuated in the French 

Constitution of 1791. A similar development occurred in other western 
national states. 

Duguit terms sovereignty a myth which, while widely accepted, is 
now passing away since it cannot be adapted to the facts of modern 
life. Sovereignty of the people living in a state is impossible unless 
they are a unified nation. National sovereignty, being indivisible, is 
inconsistent with decentralization and federalism. Many persons who 
have no voice in the decision of public questions (aliens, minors, and 
minorities among others) are subject to governmental control. Under 
modern conditions, governmental authority is often delegated to ofifi- 

7 T/ii? Elements of Jurisprudence (11th ed.. Oxford University Press, London. 1910), 

^ ^ • 

« Lata in the Modern State (B. W. Huebsch. New York. 1919), p. 2. 
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cials or public bodies who thus share in the exercise of the sovereign 
power of the state and violate the basic concept of unity. Bills of 
rights, such as those of the Constitution of the United States, reserve 
a sphere of anarchy to each individual citizen in which he is free from 
governmental control. This cannot be reconciled with the concept of 
national sovereignty. If public officials during their incumbency exer¬ 
cise a portion of the sovereign power of the state, it must be divisible 
into as many parts as there are public servants. And how about the 
obligation of these officials to obey the law? Are they subject to 
control? If so, they cannot be said to be sovereign. We are today more 
interested in a service state than in a sovereign state. Rulers retain 
power only so long as they render the services the people require. “Law 
and the rule of law are derived from the profound belief of the mass 
of men, that a given rule is imperative, that a certain task must be 
accomplished. Law, in brief, is above everything the psychological 
creation of men determined by their material, intellectual, and moral 
needs.” ® 

The basis of public law, says Duguit, is no longer command, but 
organization. Whatever quality it has and the effect it produces are 
derived from the end in view. This, in turn, determines the nature of 
law. Nowadays it is simply the formulation of a rule, the product of a 
group of social facts which government believes necessary under the 
pressure of public opinion in order to give itself the greatest possible 
strength. It is not even an expression of the public will, but rather a 
consensus of a majority of the lawmakers. Government and its offi¬ 
cials are no longer the masters of men, imposing the sovereign will on 
their subjects. They are simply the managers of the nation’s business. 
These views of Duguit are generally referred to as pluralism—a legal 
theory which admits the possibility (or even urges the necessity) of 
the division of sovereignty. In contrast, the strict analytical jurists 
who insist that sovereignty is “indivisible, inalienable, and impre¬ 
scriptible” are called monists. Harold J. Laski of the London School 
of Economics, another pluralist, has pointed out that the unified sov¬ 
ereignty which is a protective against external attack has no necessary 
validity when applied to the more complex problems of internal arrange¬ 
ment.^® But while the state today is the one compulsory form of asso¬ 
ciation, there exist within it many voluntary associations such as 
churches, parties, and unions, whose members bind themselves by rule, 
subject to such sanctions as excommunication and expulsion. These 
groups, while they do not necessarily exercise a portion of the state’s 
sovereign power, exercise a control over human conduct far more 


^ Ibid.t p. 4.1. 

Foiiudations of Sovcrciguty (Ilarcoiirt, Brace & Co., Inc., New York, 1931), p. 27. 
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direct than that of the state. Only a pluralist would admit them to the 

status of sovereign units of the state, yet the facts of modern life 
would seem to make them so. 

of sovereignty has important repercussions also in the 
eld of international law. The equality of states in the family of 

nations, upon which the United Nations organization is based, is an 
extension to international relations of the idea of sovereignty. It is 
external gather than internal since it is applied only to the outside as 
contrasted with the inside activities of the state. But here again the 
plurahsts have their say by suggesting that external sovereignty is a 
relative matter, depending more upon power and ability to resist aggres- 
^on than upon any abstract legal concept. The appearance of Latvia, 
Esthonia, and Lithuania after World War I as sovereign and inde¬ 
pendent nations and their disappearance after World War II illustrate 
one asp^t of the problem. The changing international status of the 
British Dominions, Egypt, and India suggests another. The states, units 
m the American federal system, are often spoken of as sovereign. 
Obviously they could not be so under the Austinian concept which holds 
that sovereignty is indivisible. Perhaps we are on the eve of a new 
development in world government in which legislative power over 
certain matters of world concern will be conferred upon the Assembly 
of the United Nations. There are many who insist that such action 
is essential in the control of atomic energy. Every nation would then 
be called upon to surrender a portion of its sovereignty, and a new and 
higher form of law would be born. 


Certainty vs. Flexibility 


Two antithetical principles are continually striving for mastery in 
the field of law. On the one hand, is the conservative objective of cer¬ 
tainty; on the other, the progressive demand of the people for change 
and adaptation to new social needs. The resultant course of action lies 
somewhere between the two, tending at one time toward one extreme, 
then toward the other. 

The demand for certainty in law arises from one of the most firmly 
rooted desires of humanity, the quest for justice.^^ To most people 

possesses practical 

stability. The codes of the Civil Law countries are an effort to pro- 
vide a guiding rule for every social situation which is of sufficient im- 
portance to be of concern to society. The doctrine of stare decisis, or 


Londonf'^fsIJ;, Jurispruecc. CMacmillan & Co., Ltd., 

I-Jerome Frank, in i.atv aitd 
3935), calls this faith in the possi 


^find CTudor Publishing Co., New York 
bthty of certainty in the law, “the basic legal myth.” 
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the tendency of the courts to follow their previous decisions, so essen¬ 
tial to the system of the common law, is a similar striving toward cer¬ 
tainty. The tracing of all social institutions, including law, to the 
authority of the Deity and His natural laws was once generally accepted 
as placing man’s efforts at legal reform and adaptation in opposition 
to religion and good morals. Fortunately for society, the widespread 
dissemination and acceptance of the idea of evolution in nature paved 
the way for the gradual abandonment of the static society envisioned 
by the Natural Law theorists and for the adoption of the concept of 
gradual development of law for the purpose of its adaptation to the 
changing conditions of human life.^® 

The remarkable expansion which has occurred during the last two 
or three centuries in the development of scientific knowledge has been 
paralleled by a similar extension in the scope and method of human 
laws and government. The police state has given way to the service 
state. Much legislation is the direct result of scientific knowledge. 
Modern health laws rest upon the germ theory of disease, traffic laws 
upon engineering discoveries. Epidemics no longer are tolerated as 
inevitable visitations of God’s wrath. Legislative bodies dare to outlaw 
common law defenses in enacting Workmen’s Compensation Laws, 
Even the courts, which are among the most conservative elements in 
our society, do not hesitate to deny the rule of stare decisis and over¬ 
ride the rules of former decisions which appear to them to be anach¬ 
ronistic. 

With all our efforts toward certainty, we must realize that change 
is not only desirable, but inevitable. “It is important that there should 
be a broad correspondence between the social conduct actually followed 
by the community and the pattern or design which is formulated by 
the law. The law will fail to retain support if it lags too far behind 
actual practice and equally so if it pushes too far ahead . . . The rela¬ 
tion between human laws and social conduct is essentially dynamic : 
it changes almost from day to day.” 

Indeed, we have today passed from Sidney Webb’s “inevitability 
of gradualness” in social progress, from Darwin’s concept of long- 
range evolution and the aeons of historical geology as appropriate 
analogies for the social scientist, to the De Vriesian idea of mutations. 
Social changes today are often rapid and cataclysmic. Law must keep 
pace. 

*‘We can reunite natural law with the laws of man by acknowl¬ 
edging the legislative power and creative ability of the human intellect 
to be the source of both. ... In the juridical sphere the element of 

13 C/, William A. Rob«5on. CiTitisatton and the Growth of Law (The Macmillan Co 
New York, 1935), Tt. II. pp. 212-239. 

Ibid., p. 309. 
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will, of voluntary activity, is a dominant factor which ... is absent 
from the domain of natural law. . . . The discovery of the power to 
aim at ideal ends freely chosen by his own will and intelligence is the 
supreme achievement of man, and in that, more than in any other single 
fact, lies the hope of the future ... A new freedom and a new respon¬ 
sibility have thus been attained by the human race. It is painfully clear 
that so far mankind has not learned how to make intelligent use of 
its new-found liberty . . . But even a misused freedom hcis a certain 
educational value, and the potential opportunities of our present con- 
dition are at least as important as the misdeeds and stupidities of 
which we are guilty. It is not absurd to suppose that the confusion 
and conflict, the lack of coherent purpose, the misery and cruelty and 
unnecessary suffering which at present disfigure human society will 
eventually pass away. They are at bottom mainly due ... to a denial 
of the belief that man is free to choose . , . This refusal to recognize 
our ability to aim at the creation of whatever type of society we desire 
belongs to the old order of things. As such it is doomed to give way 
before a more hopeful attitude." 

Sources of Law 

Before the dawn of history, primitive societies operated under sys¬ 
tems of law which were intimately bound up with magic and religion. 
Lawgivers were the witch doctors and priests who often showed con¬ 
siderable sagacity in lending their support to policies which were dis¬ 
tinctly beneficial to the tribe. The success of these officials led them to 
greater power, and they became the chief men of their tribes, combin¬ 
ing civil and religious functions. Fustel de Coulanges, in his interesting 
study of the ancient city state, describes a society ruled by king-priests. 
Sir Henry Maine finds similar foundations for ancient law. 

As the tribe or clan took up residence in a definite territorial area 
it assumed the characteristics of the modern state—government exist¬ 
ing among a group of people living in a defined geographical area. As 
populations increased and power and authority were concentrated, the 
office of king supplanted that of chief of the tribe.^® A class division 
on economic, religious, or military lines led to the growth of aristocracy 
and to restrictions upon those from among whom a king might be 
chosen. 

The early kingship included not only religious and military but also 
judicial duties. The king sat in judgment on all classes of cases and 
might d ecree the death penalty. The sole guarantees of his skill in 

Ibid., pp. 342-344. 

^ Da-.vn of European Civilicalion (Kegan, Paul, Trench, 

Trubner, & Co., Ltd.. London, 1903>, pp. 302-303. 
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such diverse duties were the rigorous education given to every prince 
and the principle of hereditary kingship, as through a royal family. 
He was guided by some recorded law and assisted by experienced 
judges, although the decree of the king was final. He was assisted by 
councillors in the performance of his administrative duties, but here 
again his decisions were final. 

Despite the seemingly autocratic nature of early kingship, there are 
many evidences that the king was really under a considerable amount 
of popular control. Many early kings were elected—the hereditary 
principle was late in its development. The people, at least the heads of 
families and warriors, decided upon such vital issues as peace or war. 
Thus there were some bases upon which democratic and even repre¬ 
sentative government might rest, as in Greece and Rome. There was 
also a basis for oligarchy in the aristocratic classes. It is not surpris¬ 
ing, therefore, that Aristotle in his Politics should have described gov¬ 
ernment as a cycle of monarchy, aristocracy, and democracy followed 
by another similar cycle. Slight changes in the center of control in the 
state might cause alterations in the type of government. 

Law developed along with the development of the state. At first it 
was but the arbitrary decision of a tribal chief. Then, if followed con¬ 
sistently by his descendants, it became custom. Step by step, custom 
gradually became crystallized into law, thus superseding arbitrary rules 
by fixed principles. The earlier written codes, such as that of Ham¬ 
murabi (2100 B.C.), were mere collections of royal decrees and 
significant customs. The Mosaic Code of the Jews, as stated and 
elaborated in the Pentateuch, was an expression of religious and ethical 
standards well in advance of its times which did not permeate the life 
of the people until much later; this was supplemented by much oral 
law considered equally binding by the Jewish people. Greek law in 
the Heroic Age was exclusively customary. The transition from cus¬ 
tomary to statutory law took place as a result of political struggles on 
the part of the oppressed classes of the population against the ruling 
classes who controlled the courts. The statutes were supposed to be 
of divine origin, and the lawgiver was considered to be inspired by the 
gods. Such were Lycurgus, Draco, and Solon.^^ 

The law of Rome was also oral and customary until the victory of 
the plebeians over the patricians which resulted in the writing of the 
Twelve Tables (450-449 b.c.). These were, in large part, the written 
codification of existing customary law. Following this victory, statu¬ 
tory enactments became a prime source of Roman law. Another ele¬ 
ment was contributed by “the mere unwritten interpretation of the 

17 Egon Weiss, “Greek Law,” Encyclopedia of the Social Sciences (The Macmillan 
Co., New York. 1933), Vol. 9. pp. 225-229. 
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learned'* and the legis actiones or procedural remedies originally given 
by the college of the pontiffs, later by lay jurists. The creation of the 
office of praetor in the third century b.c. was followed by a period of 
more than four centuries in which these officers issued edicts at the 
beginning of their term specifying the legal principles they would 
recognize during their incumbency. By custom, successive praetors 
adhered rather closely to the policies of their predecessors. However, 
they might introduce innovations until an edict by the Emperor Hadrian 
(c. 125 A.D.) established the praetorian edict in final form. At one 
time or another Roman law was formulated by the king, by the people, 
by dictators, or by the emperor. The emperor became the sole font of 
law from the time of Diocletian (284-305 a.d.). 

In the imperial period of Roman law, the legal system was developed 
and perfected largely through the Jurists, legal scholars who advised 
the emperor, as well as the judicial magistrates. Systematic treatises 
on numerous phases of the law began to appear, and these had a great 
influence on the course of legislation and litigation. Some of the 
jurists became teachers of law, and their students perpetuated their 
viewpoints. Codes, such as that of Emperor Theodosius II, were pre¬ 
pared as official compilations of edicts and general laws, edited and 
condensed by an official commission for current use. 

Justinian on his accession set out to re-establish the Roman law over 
his empire. A commission was appointed to prepare a new code super¬ 
seding all previous codes and containing within itself all enactments of 
previous emperors which were still valid. This commission, appointed 
on February 13, 528, completed its work on April 7, 529. On Decem¬ 
ber 15, 530, a large commission of officials, law teachers, and promi¬ 
nent jurists was appointed to prepare a digest of the writings of the 
classical jurists as a commentary upon the law. This work was com¬ 
pleted in 533 and published. To these two parts were added an 
introductory textbook called The Institutes, based on a similar work 
by Gaius, and a re-edited code and later laws representing the legisla¬ 
tion of Justinian and his predecessors. These four parts became known 
as the Corpus Juris Civilis. They have exerted a profound influence 
upon the laws of all European countries and upon other nations whose 
legal systems are derived from European sources. 

Into the main stream of Roman jurisprudence flowed from time to 
time modifying elements of local custom from conquered lands. Greece, 
the Holy Land, Iberia, Germany, and England all contributed to the 
legal system of the later Roman world. Yet the core and principal 
elements were distinctively Roman. 

58 A. Arthur Schiller, “Roman Law,” Eiicyclopcdia of the Social Sciences (The Mac¬ 
millan Co., New York, 1933), Vol. 13, pp. 419-425. 
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The decline and fall of the Roman Empire brought an eclipse to 
the universality of its legal system. For five centuries local custom and 
tribal law among the Goths, the Franks, the north and south Germans, 
and the Slavs dominated the legal scene. The later Empire had been 
forced to recognize “the legal customs of the various tribes and 
the idea of wiping out these customs in favor of the civilized law of 
Rome was never entertained.” Barbarians were left to follow their 
own legal customs with regard to transactions among themselves. The 
Corpus Juris of Justinian was known only in the East and in those 
parts of Italy which had been reconquered by Justinian’s generals. The 
Brevarium Alaricianum, prepared in 506 by order of King Alaric II 
of the Visigoths, was an abbreviated version of what appeared later in 
the Corpus Juris. 

No state of the early medieval period was strong enough to establish 
and enforce a compact legal order of its own. Law became personal 
and local in its application. Local custom became, in course of time, the 
most marked characteristic of the law of the Middle Ages. Roman 
influence was strongest in the case of the Goths. The Lombards had 
a basic Germanic law which came to be strongly influenced by contact 
with Roman legal institutions in Italy. In the Frankish Empire the 
resistance to Romanic institutions was considerable. England was 
least influenced of all. However, in all of these countries there was a 
constant but thin stream of Roman law running through the darkest 
centuries in the keeping of the clergy and monastic orders. The clergy 
followed Roman law. While there is no record of organized schools of 
law during this period, legal learning remained in the Church, con¬ 
nected with exercises in grammar, rhetoric, and dialectics. The study 
of legal books was limited to the making of abstracts of or glosses on 
the manuscripts preserved in monastic libraries. 

Legal studies began to change in a remarkable manner in the 
eleventh century. The concentration of power in the Papacy, the stabi¬ 
lization of government in a number of states, and the reawakening of 
scholarship gave rise to four powerful centers of legal learning. One 
was in Provence, a second in the cities of Lombardy, a third at 
Ravenna, and the fourth at Bologna. The last of these became the 
leading university for the study of law, attracting thousands of under¬ 
graduates from all of the countries of Europe. The Corpus Juris was 
the basic text, and available versions were compared in an effort to 
establish the true original. The teachers, who used the dialectic or 
deductive method, became glossators par excellence. The graduates of 
Bologna, as well as the others less celebrated but nevertheless influen- 
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tial, carried the Roman legal system as interpreted by the glossators 
to every corner of Europe.^® 

“Civil law did not become a constituent element of English common 

law acknowledged and enforced by the courts, but it exercised a potent 

influence on the formation of legal doctrines during the critical eleventh 

and twelfth centuries, when the foundations of common law were 

laid.” " Roman law was taught at Oxford by Valarius, one of the 

early graduates of Bologna. The Church opposed this study, fearing 

that the spread of secular learning in the field of law would affect its 

predominance. In 1234 Henry III forbade the teaching of civil law 

in London. But instruction at Oxford and Cambridge went on. There 

was some degree of academic freedom for the universities even in 
those days. 

The earliest writers on the English common law, Glanvill and 
Bracton, made use of many civil law concepts, modifying them and 
synthesizing them with the common law. “It is impossible to estimate 
the influence of Roman law in England by references to paragraphs 
of the Digest or of the Code. If we want to find definite traces of it 
we have to look out not for references, but for maxims, some of which, 
besides, had passed through the medium of Canon law. The only real 
test of its character and extent is afforded by the development of 
juridical ideas, and in this repect the initial influence of Roman teach¬ 
ing on English doctrines will be found to be considerable.”Some 
small portions of this influence can be traced to the integration into 
early English law of the laws of the Romans at the time of the occupa¬ 
tion of Britain (43—410 a.d.). 

Following the withdrawal of the Romans, England was invaded 
by the Angles, Saxons, and Jutes, German tribes from the north of 
Europe. They brought with them the well-developed tribal law for 
which they already had shown a peculiar genius. Before the end of the 
eighth century, the Danes and their law (closely related to that of the 
Angles and Saxons) came on the wave of another invasion to make 
their contribution to the complex system we have come to know as the 
law of England. These invaders were ultimately defeated by Alfred, 
King of Wessex, who by his victory won an opportunity for his people 
to enjoy the fruits of peace. Among his many services to them during 
his thirty-year reign was the compilation of all the laws of the kingdom. 
He selected the best from the customs and rulings of the earlier kings 
of Wessex, Mercia, and Anglia, compiling them into a code which was 
issued with the advice and consent of the Witanagemot as the “Laws 
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of Alfred,” But within the same century Canute, the Dane, made 
himself master of all England, revised and improved the laws, and 
restored peace.^^ 

When William of Normandy defeated King Harold II of England 
at Hastings in 1066 and was crowned King of England at Westminster 
Abbey, he brought from Normandy a large court whose members were 
granted estates in England and formed the Norman nobility. The law 
of Normandy governed the Normans but was not imposed bodily upon 
the English; however, court proceedings and laws were commonly 
expressed in Norman French, and French law exerted a considerable 
influence. Four years after the conquest, William directed that a great 
council be formed by the choice of twelve persons from each county to 
inform him rightly of the laws and customs of England.-^ In the reign 
of John, in 1214, the sheriffs were ordered to send to a general assem¬ 
bly at Oxford four chosen knights to discuss with the king the affairs 
of the kingdom. In 1254 Henry III directed a parliament to be con¬ 
vened in London, consisting of two good and discreet men of each 
shire to represent the freemen of the shire, to consider along with the 
knights of other counties what aid they would grant the king. Finally, 
in 1265 Simon de Montfort, after the battle of Lewes, issued writs to 
the sheriffs directing them to return two knights for each county and 
two burgesses for each city and borough as members of Parliament. 
From this date the Commons may be considered as an estate of the 
realm in Parliament. Thus was created, by an evolutionary process, a 
body which at first acted only to grant or withhold money from the 
king, but which eventually came to have complete power to make and 
change the law. When lawmaking power first was exercised by the 
Parliament, and for many years thereafter, the proposal by the Com¬ 
mons and Lords was still subject to veto or disallowance by the king. 
But no English sovereign since Queen Anne, in 1707, has refused 
royal assent to an Act of Parliament. In 1910 the House of Commons 
established its supremacy over the Lords by an act which permitted laws 
to be made without the consent of the latter if voted by Commons in 
two successive sessions. 

Before the rise of Parliament English law was, in the main, tradi¬ 
tional. There was a small element of authoritarianism represented by 
royal decrees. But the principal conservators of the law were the 
judges and the legal profession. The supremacy of the King’s Courts, 
which made the development of the common law possible, dates from 
the Constitutions of Clarendon (1164) which put narrow and definite 

23 William Longman, Lccfurcs on the History of Euglaud (Longman, Green, Loiig- 
nian, Roberts, & Green, London, 1863), Vol. 1, p. 21. 
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limits upon the jurisdiction of the ecclesiastical courts. The one hun¬ 
dred years which followed (and which preceded the Parliament of 
Simon de Montfort) were important ones for the formation of that 
distinctively English legal institution, the common law. The charac¬ 
teristic institutions of the common law are the method of judicial 
precedents, trial by jury, and the doctrine of supremacy of law. The 
technique of the common law is one of finding the grounds for the 
decision of cases in reported decisions of past controversies.^® These 
institutions and this technique will be described more fully in a later 
chapter. It is necessary to note only that this system became one of the 
firm foundations upon which American jurisprudence rests. 

A second basic element in American law is the equity system which 
was developed in England coincidentally with the common law.^^ 
Common law and equity apparently originated as one undifferentiated 
system in the effort of the Anglo-Norman kings to carry out their 
duty to preserve order and to administer equal justice. The king’s 
courts would hear cases only by permission of the king, conferred by 
original writs issued by the king’s chancellor. By the Provisions of 
Oxford of 1258 the chancellor was forbidden to issue new writs not 
already developed in a recognized form without the permission of 
king and council. Thus the common law forms of action became a 
rigid and inflexible system. Also the usual remedy at law was dam¬ 
ages. These elements of rigidity served as a limitation upon the ability 
of the common law to adapt itself to new problems and led to recourse 
to the royal prerogative. The king was the fountainhead of all justice. 
When relief adequate to the petitioner’s need was not available through 
the courts of law, the petition was considered by the chancellor who 
advised the king of the action which should be taken. In time, the 
volume of such business became considerable, and the chancellor 
became in fact the head of a separate court, acting to dispense justice 
in the name of the king in many cases which could not be dealt with 
adequately in the law courts. The chancellor’s order, called a decree, 
was issued in the king s name and was enforceable as a royal command. 
Failure to obey constituted contempt, and obedience was enforced by 
fine or imprisonment. 

In 1474 the chancellor issued his first decree on his own authority. 
In the reign of James I a spirited controversy between the chancellor 
and the courts of law over their respective spheres of action was re¬ 
solved in favor of the supremacy of equity over the common law in 
case of conflict. Courts of equity, however, have consistently refused 

2 C Roscoe Pound, “Common Law,” Encyclopedia of the Social Sciences fTlie Mac¬ 
millan Co., New York, 1933), Vol. 4, p. 54. 
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to take jurisdiction in cases in which the legal remedy was adequate. 
Both common law and equity have grown with the passage of time 
and with changes in economic and social conditions. Law has tended 
to soften some of its rigid doctrines by the adoption of equitable 
principles and equity has tended to adopt the practice of the law courts 
in following precedents. 

The American system of law was greatly influenced by that of 
England. It is often said that the common law was taken over bodily 
by the American states at the time of the colonization. Certain it is 
that both judges and lawyers in the colonies were trained in the system 
of the common law, many of them at the English Inns of Court. As 
English colonies, the American settlements were bound by Acts of 
Parliament (although this was vigorously denied near the time of the 
Revolution and was one of the basic reasons for the break with Eng¬ 
land). Whether they were bound by the decisions of the English courts 
seems doubtful. Under the British colonial system, appeals were taken 
from the highest courts of the colonies to the Judicial Committee of the 
Privy Council in London. But other English courts had no colonial 
jurisdiction. Thus from the time of settlement the colonies developed 
their own common law, not bound by British precedent. Because of 
limited reporting and the dearth of precedents in the early colonial 
period, however, English cases frequently were cited in cases before 
the colonial courts. They were accorded persuasive authority, whereas 
decisions antedating colonization were considered as binding authority. 

A second element of American common law includes English stat¬ 
utes existing before colonization or promulgated between colonization 
and the Revolution. The former are a part of our law so far as 
applicable to conditions in this country, the latter insofar as specifically 
applied by their terms or received as a part of our law. 

Third, the law merchant, or custom of the commercial world, is 
said to be a part of the received common law. Today much of this law 
has been put into statute form. But the law merchant is the back¬ 
ground for the interpretation and application of the statutes. 

Fourth, certain parts of the canon or church law are a part of the 
common law in America. This is particularly true of the laws of mar¬ 
riage and divorce. 

Fifth, the courts hold that, on appropriate subjects, international 
law, as a body of universally recognized precepts among civilized peo¬ 
ples, is a part of the common law. 

Finally, the books speak of customs, such as those of mining and 
water rights as they grew up on Our frontier, as a part of the com¬ 
mon law.“^ 


round, “Common Law,” loc, cit., pp. 53-54. 
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In summary, it should be appreciated by the student that the law 
under which he lives has come to its present form by a very long 
evolutionary process. It has come from many sources, both ancient and 
modern. Yet law was made for man, not man for law. Every genera¬ 
tion is master of its own destiny. While we may benefit immeasurably 
from the inheritance we have received from the past, it lies within our 
power to reject or to change it whenever it proves inadequate to our 
needs. We must test our legal system continuously against the require¬ 
ments of modern life and cause it to keep pace with civilization. 


Suggested Problems for Study 

1. Study the constitution, by-laws, and practices of a church or of a labor 
union or of a college fraternity and ascertain the extent to which these 
*‘Iaws” influence and restrict the conduct of members. 

2. Write a short essay on “Standards in Legislation.” 

3. Analyze the population of the city and county in which you live to 
determine what groups determine public policy at elections. 

4. Prepare a list of the members of the family of nations as of 1913, 
1919, 1940, and 1948. Explain the reasons for the changes which have 
come about in these lists. 

5. Criticize or defend the concept of an enacted international law. 

6. Analyze the decisions of the Supreme Court of your state during the 
past twenty years to show the circumstances under which it has refused 
to follow its previous decisions. In what proportion of the cases did 
this occur ? 


CHAPTER 2 


THE HIERARCHY OF LAW IN THE 

UNITED STATES 


Those who live in the United States find their activities controlled 
by a system of laws which often is baffling in its complexity. Few 
persons can possibly be informed fully of all the governmental regula¬ 
tions which affect their daily conduct. Yet they are charged with such 
knowledge, and ignorance of the law is not acceptable in the courts as 
an excuse for illegal actions. Much of the popular confusion in such 
matters is due to the nature of our governmental system which makes 
inevitable a greater complexity in legal arrangements than would be 
found in a unitary state. 

In a unitary state there is but one source of law, although it may be 
announced by many different governmental organs. Thus in England 
the supreme legislative authority resides in the Parliament, although 
the king retains some power to issue Orders in Council under his royal 
prerogative, ministers may make Statutory Rules and Orders under 
authority delegated by Parliament, and local governments make by-laws 
on matters of local concern. 


The United States of America is a federal state. Under our system 
there are two basic sources of authority to make laws, one national, the 
other state. When the Constitution makers framed our national Con¬ 
stitution they endowed the national government created by it with 
certain specifically enumerated powers. By their ratifications the people 
of the original states confirmed this arrangement, thus surrendering 
to the central government a portion of the governmental powers which 
they theretofore had enjoyed. But by the same token they retained all 
authority not thus granted away. Hence the central government was 
one of enumerated powers, while the states were governments of resid¬ 
ual or reserved powers. This original arrangement has never been 
altered in its broad outlines, although there has been some shifting 
of authority on matters of detail, such as national prohibition, where 
the central government was given by constitutional amendment con- 

urrent authority to legislate upon a matter theretofore wholly within 
the competence of the states. ^ vvimin 
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When the Constitution was approved by the Constitutional Con¬ 
vention there was no doubt among the delegates that the states would 
retain under the document all governmental authority which had not 
been expressly conferred upon the central government or expressly 
denied to the states. However, there was considerable discussion of 
this assumption in the state ratifying conventions and, when the first 
Congress met, a number of amendments were proposed to the states for 
ratification, one of which dealt with this problem. This amendment, 
which became the Tenth, stated unequivocally that: “The powers not 
delegated to the United States by the Constitution, nor prohibited by 
it to the states, are reserved to the States respectively or to the people.^* 
Although this statement appears among the amendments to the Consti¬ 
tution, it is practically contemporaneous with the original document 
and merely confirms an understanding which was already agreed to by 
the framers. 

It is this amendment, together with the guarantee of state integrity, 
which appears in Article IV, Section 3, which establishes our govern¬ 
ment firmly and perpetually as federal in form. True, changes might 
be made by revolution, but it is next to inconceivable that any state 
should consent to its own extinction, and such hara-kiri is the only 
alternative. The federal system seems secure. 

In a federal system of government, one basic problem is the relation 
between laws made by the central government and those made by the 
states. This problem has been squarely met in the United States by 
Article VI of the Constitution which provides that: “This Constitu¬ 
tion, and the laws of the United States which shall be made in pursu¬ 
ance thereof; and all treaties made, or which shall be made under the 
authority of the United States, shall be the supreme law of the land, 
and the judges in every state shall be bound thereby, anything in the 
constitution or laws of any state to the contrary notwithstanding.^' By 
this provision national laws, when properly made, take precedence 
over any state law. Hence they stand at the top of our legal hierarchy. 

National Laws 

National laws may be classified under four headings: (1) the Con¬ 
stitution of the United States; (2) acts of Congress; (3) treaties; and 
(4) executive rules and ordinances. Under our constitutional system 
these laws take precedence over each other in the order named, except 
that acts of Congress and treaties stand on the same level, the one latest 
in point of time being applied in case of conflict. A fifth form of law, 
interstate compacts, is becoming more common, but its place in the 
hierarchy is not clear. 
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The Constitution of the United States.—The Constitution, framed 
by the convention which met in Philadelphia in 1787, ratified after 
heroic efforts, and put into effect in 1789, modified by twenty-one 
amendments, elaborated by statute, by judicial interpretation, and by 
custom, is the apex of the American legal structure. As a law, it estab¬ 
lishes the major organs of national government, but it also serves as 
a basis for all the other types of national law and establishes their 
relation with each other. It is thus a political document of supreme 
national importance. 

Since acts of Congress, to be a part of the supreme law, must have 
been made pursuant to the Constitution, and treaties, to be similarly 
effective, must have been made under the authority of the United 
States, it is clear that the Constitution itself is the basic and funda¬ 
mental law of the land. Fortunately for its prestige and endurance, 
the Constitution is expressed in very general language. Its simplicity, 
coupled with a disposition on the part of the federal courts to favor 
national prestige and activity, has resulted in flexibility which has 
enabled the document framed in 1789 to meet the needs of a mechani¬ 
cal age without extensive amendment. For example, the framers of the 
Constitution in granting to Congress authority “to regulate commerce 
with foreign nations and among the several states, and with the Indian 
tribes” could not have anticipated the inventions which have resulted 
in the assumption of control by the national government over trans¬ 
portation by railroad, airplane, bus, and truck, and communication by 
telegraph, telephone, and radio. Yet Congress has assumed this author¬ 
ity and has been upheld in its action by the Supreme Court. 

Because of the general nature of most of the grants of power to the 
national government, it has been necessary to elaborate many constitu¬ 
tional provisions by acts of Congress. When a constitutional provision 
IS complete in itself and can be applied without enabling legislation, it 
IS said to be self-executing. But in many cases legislation is required. 
In such cases the constitutional provisions are said to be non-self¬ 
executing. For example, the judicial power of the United States was 
conferred under the Constitution upon a “Supreme Court and . . . 
such inferior courts as the Congress may from time to time ordain 
and establish.” Before the Supreme Court could be appointed. Con¬ 
gress had to establish the number of its judges and, before any in¬ 
ferior courts could be set up. Congress had to create them, as it did by 
the Judiciary Act of 1789. The executive departments which form 
such an indispensable part of our governmental machinery were men¬ 
tioned only casually in the Constitution. They rest today entirely upon 
acts passed from time to time by Congress. So long as these acts are 
made “pursuant to the Constitution” they are a part of the supreme law 
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of the land. If they conflict with our basic law and*the conflict is 
pointed out by the courts, they are void and of no effect. We call this 
type of action by the courts “judicial review” and say that the courts 
have declared the law “unconstitutional.” 

The generality of the Constitution has led to a need for continuous 
interpretation of its provisions. New powers must be implied and ob¬ 
scure clauses explained. Here again the federal courts step in. Their 
exclusive power to pass upon constitutional questions has given them 
an indispensable role in our governmental system. By their decisions, 
the Constitution may be expanded and adapted to changing conditions. 

Another way in which the Constitution develops is by the gradual 
growth of customs which affect the public business, although they have 
no basis in the text of the fundamental law. For many years it was 
thought that the limit of two four-year terms for the President was 
such a custom. President Washington had declined a third term. Sev¬ 
eral of his successors had refused to become candidates for a longer 
term than “The Father of Plis Country” had served. Theodore Roose¬ 
velt braved public disapproval in 1912 in running for a “third term” 
with the excuse that he had been elected only once, in 1904, although 
he had served almost the whole term to which McKinley had been 
elected in 1900 after the latter was assassinated. How much of the 
explanation for Roosevelt’s defeat and Wilson’s election can be ascribed 
to the no-third-term tradition, and how much to the division in the 
Republican ranks, is difficult to say. However, Franklin D. Roosevelt, 
in 1940, succeeded in persuading the people that he should be re-elected 
to a third term. Whether that election finally lays the third-term ghost 
or not, only time will tell. As a custom of our Constitution it seems 
considerably less secure, especially since the re-election of Roosevelt 
in 1944 for a fourth term. Congress in 1947 stepped into this contro¬ 
versy by submitting to the states a constitutional amendment designed 
to establish two terms as a maximum by changing the fundamental 
law. Already several states have ratified this proposal. 

When the people of the United States decide that the national gov¬ 
ernment should assume certain responsibilities which the Supreme 
Court frowns upon and even Congress is hesitant to acquire, the only 
remedy is a formal amendment to the Constitution. On several occa¬ 
sions such amendments have come as a direct repudiation of a decision 
of the Supreme Court—the eleventh, fourteenth, and sixteenth addi¬ 
tions to the Constitution are of this type. In the first case, the states 
were quick to correct an implication which the Supreme Court had 
drawn from the Constitution that individuals could sue a state m the 
federal courts.^ The first clause of the Fourteenth Amendment was a 


^Chisholm v. Georgia, 2 Dali. 419, 1 L. Ed. 440 (1793). 
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direct ^^recall” of the doctrine of the Dred Scott decision ^—that a 
Negro slave could not be a citizen of the United States. The Sixteenth 
Amendment ^vas necessitated by the decision of the Supreme Court in 
the case of Pollock v. Farmers* Loan and Trust Co.? where it was 
held that an income tax which applied to income from land was a direct 
tax and hence subject to apportionment among the states in proportion 
to population. The Eighteenth Amendment conferred power upon the 
national government to deal with a problem—the liquor traffic—upon 
which it possessed no power to act in the absence of a constitutional 
change. The decisions of the Supreme Court in child labor cases ^ led 
to the submission of an amendment to the Constitution to authorize 
the Congress to regulate the labor of children. 

The first ten amendments were practically a part of the original 
document, as they were proposed by the first Congress and speedily 
ratified. They provided a general bill of rights to limit arbitrary exer¬ 
cise of power by the federal government. The Thirteenth Amendment 
abolished slavery. The Fifteenth and Nineteenth Amendments altered 
the power of the states to define the suffrage by taking from them the 
right to deny it because of race, color, or previous condition of servi¬ 
tude, or because of sex. The Twelfth, Seventeenth, and Twentieth 
Amendments effected changes in the machinery of the national govern¬ 
ment. The Twenty-first served primarily to repeal the Eighteenth. 

Had the Supreme Court adopted a policy of more strict construc¬ 
tion, many more amendments would have been necessary. By this time 
it probably would have been inevitable that we have a national consti¬ 
tutional convention to draft a new document more in harmony with the 
progress of the times. On the other hand, had the Court given the 
Constitution a broader interpretation in most of the above cases, the 
resulting amendments would not have been necessary. 


Acts of Congress,—Standing second in the hierarchy of federal law 
are acts of Congress which are made pursuant to the Constitution. Be¬ 
cause the Supreme Court has generally followed the rule that congres¬ 
sional legislation is presumed to be valid, relatively few acts of Con¬ 
gress have been invalidated by the courts on the ground of repugnancy 
to the Constitution. Then, too, the policy of broad construction of the 
Constitution which has been generally followed by the federal courts 
causes many congressional acts that otherwise might be questionable 
under a strict interpretation of the Constitution to be upheld as based 


^Drcd Scott V. Saudford, 19 How. 393, 15 L. Ed. 691 (1857). 

3 157 U.S. 429, 15 S. Ct. 673, 39 L. Ed. 759 (1895). 

4//a,„mL'r V Dagcnhart. 2A7 U.S. 251, 38 S. Ct. 529, 62 L. Ed. 1101 (1918') • 

Badey V Drcxel Ftinuhirc Co., 259 U.S. 20. 42 S. Ct. 449, 66 L. Ed. 817 (1922) The 
child labor Provision ot the Fair L.ahor Stamlards Act of 19.38 was sustained in ^I’ltited 
States V. F. W. Darby Lumber Co., 312 U.S. 100, 61 S. Ct. 451, 85 L. Ed. 609 (1941). 
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upon authority reasonably implied from an expressed power. On occa¬ 
sions, such as the Legal Tender Acts, the Court has gone even further 
and rested the validity of a congressional act upon several expressed 
powers, calling the authority a resulting power. In a few cases, such 
as the Chinese Exclusion Act and the taking of private property for 
federal government purposes by condemnation, the Court has hinted 
at an even more tenuous congressional authority, implying that these 
were powers normally exercised by any sovereign government, hence 
their existence in the case of the federal government could be assumed, 
that is, that they were inherent. However, in Kansas v. Colorado^ 
the Court expressly denied that Congress had any inherent power. 

In a government of enumerated powers, authority for every legis¬ 
lative act must be found in the Constitution. Whatever can be dis¬ 
covered between the lines, as suggested in the preceding paragraph, is 
added. But if one is to understand the governmental system of the 
United States, he must be familiar with the powers expressly granted 
to the central government. Most of the powers of Congress appear in 
Article I, Section 8, of the Constitution. They include power: (1) to 
levy and collect taxes, (2) to borrow money, (3) to regulate interstate 
and foreign commerce, (4) to establish uniform rules of naturalization 
and uniform laws on bankruptcy, (5) to coin money and fix the stand¬ 
ards of weights and measures, (6) to provide punishment for counter¬ 
feiting, (7) to establish post offices and post roads, (8) to grant pat¬ 
ents and copyrights, (9) to establish courts inferior to the Supreme 
Court, (10) to punish offenses on the high seas and against interna¬ 
tional law, (11) to declare war, grant letters of marque and reprisal, 
and make rules concerning captures on land or sea, (12) to raise and 
support armies, (13) to provide and maintain a navy, (14) to make 
rules governing the army and navy, (15) to provide for the calling of 
the militia, (16) to i^rovide for organizing, arming, and training the 
militia, (17) to govern the District of Columbia, the territories, and 
public reservations, and (18) “to make all laws which shall be neces¬ 
sary and proper for carrying into execution the foregoing powers.” 

This enumeration is followed by a list of prohibitions upon Con¬ 
gress in Article I, Section 9. These include: (1) an obsolete provision, 
relating to the slave trade; (2) no suspension of the privilege of the 
writ of habeas corpus, unless in cases of rebellion or invasion the 
public safety may require it; (3) no bill of attainder or ex post facto 
law may be passed; (4) direct taxes must be apportioned among the 
states in proportion to population, and indirect taxes must be uniform 
throughout the United States; (5) no tax may be laid upon exports; 
(6) no preference may be given to one port over another; (7) no 


r. 206 U.S. 46, 27 S. Ct. 655. 51 L. Ed. 956 (1907). 
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money may be spent unless appropriated by law ; (8) no title of nobility 
may be granted and no public officer may accept a foreign decoration 
except with the consent of Congress. 

Article I, Section 10, enumerates the restrictions upon the powers 
of the states, most of which will be noted later. But in a number of 
cases these prohibitions are conditional; Congress may give consent to 
a slate to (1) lay duties on imports or exports, (2) lay duties on ton¬ 
nage, (3) keep troops or ships of war in time of peace, (4) enter 
into agreements or compacts with another state or with a foreign 
power, (5) or engage in war when not actually invaded or in imminent 
danger. 

The Bill of Rights of the Constitution includes a number of other 
restrictions upon the power of Congress. Here are found prohibitions 
against (1) making laws respecting the establishment of a religion or 
prohibiting the free exercise thereof or abridging freedom of speech or 
of the press or of the right of the people peaceably to assemble and to 
petition the government for a redress of grievances; (2) infringing 
upon the right of the people to keep and bear arms; (3) quartering 
soldiers in private homes; (4) conducting unreasonable searches and 
seizures or issuing general search warrants; (5) holding persons for 
federal crime without indictment by grand jury, or more than once 
for the same offense, or compelling self-incrimination, or depriving a 
person of life, liberty, or property without due process of law, or 
taking private property for public use without just compensation; (6) 
denying a speedy public trial, or failing to inform the accused of the 
charges, or to confront him with the witnesses against him, or failing 
to allow him subpoenas for his own witnesses, or denying him counsel; 
(7) denying trial by jury where the amount involved exceeds twenty 
dollars; (8) requiring excessive bail, assessing excessive fines, or 
inflicting cruel and unusual punishments. 

So far as the Constitution is concerned, this is the field assigned to 
Congress. All that lies outside belongs to the states or to the people. 
But within this field acts of Congress take precedence over all forms of 
state law, over executive rules and orders, and share prestige with 
treaties made under the authority of the Constitution. 

Treaties.—The treaty-making power is conferred by the Constitu¬ 
tion upon the President of the United States. Generally acting through 
the Department of State, he is responsible for negotiating all agree¬ 
ments with foreign nations. When such an agreement is reached, it is 
submitted to the United States Senate for approval. If two-thirds of 
the senators agree, the President may proceed with the ratification of 
the treaty, although he is not obliged to do so even after senatorial 
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approval. Of course, many such agreements also require ratification by 
the other signatory nations in order to become completely effective. 

The subjects upon which treaties may be negotiated are not enumer¬ 
ated in the Constitution. There is some dispute as to whether this 
power is broader than that conferred upon Congress as a basis for 
lawmaking. It seems safe to say that the treaty-making power is 
extremely broad and probably is limited only by the extent of our 
country’s international interests. 

A striking example of the use of the treaty-making power by the 
national government to accomplish an object which was beyond the 
scope of its legislative authority is aiforded by the Migratory Bird 
Treaties with Canada. The flight of wild birds certainly is not inter¬ 
state or foreign commerce. The exclusive right of the states to deal 
as they saw fit with the wild life within their borders has been long 
recognized. Yet the common interest of Canada and the United States 
in the conservation of migratory waterfowl led to a treaty by which 
each nation agreed to protect the birds while on its side of the border. 
An act of Congress implementing the treaty was upheld by the Supreme 
Court.*’ The principle may be extended to other fields, leading to the 
assumption by the national government, through the treaty power, of 
other powers generally regarded as belonging to the states. 

A treaty may establish a principle or rule which is contrary to some 
previously passed act of Congress. In such a case the treaty will prevail. 
Similarly an act of Congress may set up a new legal rule which is in 
conflict with a pre-existing treaty. To the extent of the conflict, the 
law would prevail over the treaty. In other words, treaties and acts of 
Congress stand on a plane of equality in the hierarchy of American 
law; the latest in point of time prevails in our courts in case of con¬ 
flict. This rule declared and applied by the Supreme Court leads to 
some interesting questions and conclusions.^ Why should a treaty, 
which is made by the President with the consent of only one house of 
Congress, the Senate, be permitted to prevail over a statute enacted by 
both houses of Congress and agreed to by the President? Further, a 
foreign nation whose treaty rights were adversely affected by some act 
of Congress might have a legitimate basis for protest. Such action 
might even be interpreted as a denunciation or a breach of the treaty 
and as engaging the responsibility of the United States under interna¬ 
tional law. 

Conflicts between statutes and treaties occur most frequently with 
reference to immigration, naturalization, and the civil rights of aliens. 
As a form of federal law, treaties stand above all types of state law. 

6 AJissouri V. Holland, 252 U.S. 416. 40 S. Ct. 382, 64 L. Ed. 641. 11 A.L.R. 984 
(1920). 

^ Head iMoncy Cases, 112 U.S. 580. 5 S. Ct. 247, 28 L. Ed. 798 (1884). 
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Thus conflicts may occur between treaties and state laws or local 
ordinances. In such a case, the treaty would prevail and the law or 
ordinance would have to fall.® Examples may be found in the state 
laws restricting the right of aliens to own real estate which would be 
invalidated by a treaty conferring special property rights upon the 
nationals of the country with which the treaty was made; also local 
ordinances restricting the right of aliens to engage in certain types of 
business which would be made void by a treaty giving certain aliens 
the same rights as citizens to engage in business in this country. 

Executive Ordinances, Rules, and Regulations.—A legislative body 
as large and as pressed for time as is the Congress of the United States 
has little time to deal with the minutiae of administration. Congress 
is becoming increasingly content to enact laws which merely declare 
general principles, leaving the detail to be provided by the administra¬ 
tive agency charged with the enforcement of the legislation. This is 
not a new phenomenon. From the very foundation of the republic, 
executive officers, mainly the President, have exercised such power. 
But it was sparingly used. What we have seen in recent years is merely 
an elaboration and extension of an early accepted constitutional practice. 

When this rule-making power is exercised by the President it is 
referred to as an executive order. These orders have been numbered 
serially by the Department of State, with which they have been filed, 
beginning in the administration of President Lincoln. The number 
issued by each President since 1865 is shown in Table 1. 

The authority for the exercise of this power by the President is 
derived from two sources: (1) the Constitution and (2) acts of Con¬ 
gress. As the constitutional head of the executive department of the 
national government, the President possesses certain powers which he 
may exercise independently of Congress. Among these are his duty 
of acting as commander-in-chief of the army and navy, his power to 
negotiate treaties, and his power to grant pardons and reprieves. An 
executive order on any of these subjects might derive its force directly 
from the Constitution. On the other hand, the President possesses 
many powers which have been conferred upon him by Congress. The 
acts establishing such agencies as the Civil Service Commission have 
given to the President authority to promulgate rules and regulations 
to supplement the law and to see that it is carried into effect. Such 
rules must, of course, be in conformity with the law in order to be 
valid and enforceable. The authority for the executive order in such a 
case obviously rests only upon the statute. 


A'-. 25 L. Ed. 628 CI880); Chirac v. Chirac 

Wheat. 2a9, 4 L. Ed. 2J4 (1817) ; ll'arc v. Hylton, 3 Dali. 199, 1 L. Ed. 568 (1796). ^ 
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TABLE 1 


Executive Orders ® 


Administration 

Inclusive Numbers 

Total 

Abraham Lincoln . 

1-2 


Andrew Johnson . 

1 m 

S-7 

5 

Ulysses S. Grant . 

8-20 

13 

Rutherford B. Hayes . 

None 

James A. Garfield . 

None 


Chester A. Arthur . 

21-23 

3 

Grover Cleveland . 

23-A-27 ' 

5 

Benjamin Harrison . 

27-A-29 

3 

Grover Cleveland . 

30-96 

68 

William McKinley . 

97-140 

50 

Theodore Roosevelt . 

141-1050 

1011 

William H. Taft . 

1051-1743 

699 

Woodrow Wilson . 

1744_3416 

1770 

Warren G. Harding . 

3417-3885 

484 

Calvin Coolidge . 

3885-A-5074 

1248 

Herbert C. Hoover . 

5075-6070 

1004 

Franklin D, Roosevelt . 

6071-9536 

3465 

Harry S. Truman (to 8-27—47). 

9537-9888 

351 


The acts of Congress, establishing the executive departments and 
independent establishments, commonly confer upon such agencies power 
to frame and adopt rules and regulations to carry into effect the pur¬ 
poses of the law as stated by Congress. As such agencies become more 
numerous, as the acts of Congress become more and more sketchy and 
incomplete, and as the matters dealt with by the administrative agencies 
become more complex, the amount of subordinate or delegated legisla¬ 
tion becomes greater and greater. Administrative agencies, of course, 
derive none of their powers from the Constitution directly. They must 
look for their authority to the acts of Congress which create them and 
define their duties. Thus the power to prepare and promulgate rules 
and regulations to implement the congressional act usually is conferred 
by a specific section of the law. From this power the administrative 
agency derives authority for two types of actions: (1) the making of 
rules and regulations concerning the internal administrative organiza¬ 
tion of the agency and the powers and duties of its several organs, 
and (2) the making of rules and regulations affecting the general public 
and defining the limits within which the service of the agency will be 
available to those who require it. 

For many years the volume of administrative legislation was steadily 
growing but it was not centrally or uniformly published and therefore 

I) No official determination of which executive orders are still in effect is available. A 
valuable source of unofficial information on Executive Orders, through No. 8030, _ is 
Prcsidcutial Executive Orders, prepared by the Historical Records Survey, New York City, 
and published by Hastings House, New York. Later information is furnished by Legislative 
Reference Service, Library of Congress. 
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it was hard to secure. Each agency went its own way in promulgating 
(publicizing) its orders. As a result, many persons who should have 
had knowledge of the legislation were not informed. Efforts to punish 
such persons for violations of law of which they had no knowledge led 
to a better plan for publicizing the new rules. A publication called the 
Federal Register was set up under the National Archives and all depart¬ 
ments were required to publish their orders in it in order to make them 
effective.^® Those persons who are subject to federal regulations may 
now keep themselves informed of new subordinate legislation originat¬ 
ing in the departments by reading this publication regularly.^^ 

Executive orders, authorization for which is derived from the Con¬ 
stitution, are naturally subject only to the provisions of that document. 
Those finding their authority in statutes must conform to such stat¬ 
utes, as well as to the Constitution, or they are void. They would like¬ 
wise probably be held void if in conflict with a treaty, especially if the 
authority to make them were derived from the treaty, as was the case 
with the rules and orders of the Fish and Wildlife Service made under 
the Migratory Bird Treaty. Orders conflicting with an interstate com¬ 
pact which had been approved by Congress also probably would fall. 
But rules and orders legally made by federal officers are superior in 
their effect to all forms of state law, including state constitutions. 


Interstate Compacts-Under Article I, Section 10, of the Constitu¬ 

tion, agreements and compacts between states or between states and 
foreign governments are valid if assented to by Congress. Very few 
such agreements were made in the first hundred years of our national 
existence. But in recent years considerable use has been made of this 
constitutional provision. 

The inclusion of provision for interstate compacts in the Constitu¬ 
tion and the requirement of congressional consent would seem to 
establish this device as a form of federal, rather than state, law. Yet 
the initiative in such agreements must come from the states and the 
principal benefit of the compact has been suggested to be the prevention 
of federal centralization by the securing of interstate action on matters 
of broad public interest.^^ It has been especially useful in solving prob¬ 
lems relating to the conservation of natural resources which affect a 
limited number of contiguous states. 


10 The first Executive Order published in the Federal Reaistcr was No 
March 13. 1936, It appears in Vol 1. no. 1. dated March 14. i936 Executive’o;^^^^^^ a,feet 
ing only an individual federal employee are not published. 

Justice Robert H. Jackson, in his dissent in (he case of Federal Crob 
CorporaUon v. Merrill, 92 L._ Ed. 51. 55 (1947). pointe<l out the faUacy of 
they will do so when he said. To my mind jt is an absurdity to hold that every farmer who 
insvires his crops knows wdiat the Federal Rcr,isler contains, or even knmvs that ^here is 
such a publication. _ Yet the majority of the Court held that tlie plaintiff in tl is cas^waS 
chargeable with notice of what had appeared in the Federal Re.iisler 

Chapel Hill 1 ™ 34 ). (University of North Carolina Press, 
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The place of such a form of law in our hierarchy is not clear. There 
is little doubt that compacts are subordinate to the Constitution and 
hence, in case of conflict with any of its provisions, they would be void. 
Their relation to acts of Congress is not so easily determined. Since 
congressional consent is required it may be argued that a compact 
would overrule a previous act of Congress. Yet presidential approval 
of consent to a compact is not required, so it may be urged that it is 
not an act of Congress within the meaning of the Constitution and 
hence could not overrule or supersede established statute law. A com¬ 
pact might come in conflict with a treaty. For example, the Colorado 
River Compact might have abrogated some treaty with Mexico. What 
the Court would decide in such a case can hardly be predicted. The 
relation of compacts to state law is a different problem. It would seem 
doubtful that any state government would be upheld by its courts in the 
negotiation of a compact which was in conflict with the state constitu¬ 
tion, Yet the legislature could well argue that authority for the com¬ 
pact was derived from the federal and not the state constitution. But 
whether or not a compact in conflict with a state constitution would be 
upheld, it would surely be superior to any other form of state law. 

State Laws 

State Constitutions.—The highest form of state law is the state 
constitution. Through it the state government is organized, the rights 
of the people of the state with relation to their government are stated, 
and the powers of the various branches of the state government are 
defined by limitation. The effect of a state constitution is opposite to 
that of the federal Constitution. The latter enumerates the powers 
which may be exercised by the federal government and limits the 
authority of both national and state governments. Under the Tenth 
Amendment the states possess the residual or reserved powers. If a 
state constitution merely sets up a legislative body, that body would 
possess all of the authority implied by the Tenth Amendment. But 
when a state constitution goes on to establish executive and judicial 
branches and allocates to them certain authority, it limits to that extent 
the powers of the legislature. The legislative power is further restricted 
by bills of rights in state constitutions, by certain powers reserved to 
the people, especially the initiative and referendum, and by numerous 
procedural and substantive limitations incorporated in the constitutions. 

State constitutions are essentially limitations upon governmental 
power. As such, it is common practice among state supreme courts to 
construe their provisions strictly. This policy has the effect of enhanc¬ 
ing the power of the state government, particularly the power of the 
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legislature. Thus a policy of strict construction of state constitutional 
provisions by state courts has the same ultimate effect as broad con¬ 
struction of the federal Constitution by the United States Supreme 
Court. 

State constitutions must bow to all forms of federal law but are 
superior to all other forms of state law. Thus when in 1920 the Su¬ 
preme Court of the United States in the case of Hawke v. Smith 
found that Article II, Section Ic, of the constitution of Ohio, providing 
for a popular referendum on the ratification of amendments to the 
federal Constitution by the state legislature, was in conflict with Arti¬ 
cle V of the federal Constitution, the state constitutional provision had 
to give way before the superior law. No example is known where a 
state constitution has had to give way to an act of Congress, a treaty, 
or a federal executive order, but there is little doubt as to what would 
be the outcome in case of conflict. 

State Statutes_Due to the nature of our federal system, extensive 

legislative powers reside in the state legislatures. They are the reposi¬ 
tories of all legislative power, except as their plenary authority is curbed 
by the people through the federal or state constitution.^^ The vast 
unexplored realms of state action are awe-inspiring. A glimpse of what 
may be included is afforded by the celebrated case of Green v. Frazier, 
in which the United States Supreme Court conceded the right of the 
state of North Dakota to enter the banking, insurance, and grain¬ 
handling businesses. The tendency of state supreme courts to interpret 
the provisions of state constitutions strictly where they purport to limit 
legislative power results in reposing considerable freedom and author¬ 
ity in the state legislative bodies—more than most legislators realize. 

Since a major portion of this volume will be devoted to an examina¬ 
tion of the statute-making process, little more need be said here con¬ 
cerning the manner of making state laws by the legislative body. In 
the hierarchy of law, acts of state legislatures occupy a place between 
state constitutions and state executive rules and regulations. To the 
provisions of constitutions they must yield. Each state has its own 
system of constitutional law which sketches in broad outline the limits 
of legislative authority in that state. In addition, of course, state stat¬ 
utes must not conflict with any form of federal law. 

State statutes may be classified roughly as: (1) administrative, (2) 
civil, and (3) criminal. Those which establish the governmental agen¬ 
cies of the state and define their powers and duties may be called 

13 253 U.S. 221, 40 S. Ct. 495. 64 L. Ed. 871, 10 A.L.R. 1504 (1920). 

1-* A fairly common example of a popular restraint contained in a state constitution, 
aside from bills of rights, which are well-nigh universal, are provisions for the initiative 
and referendum. 

15 253 U.S. 233, 64 L. Ed. 878, 40 S. Ct. 499 (1920). 
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“administrative,*' those which deal with the relations between individ¬ 
uals may be called “civil,” while those which define the duty of the 
individual toward society and provide penalties for antisocial conduct 
may be called “criminal.” These laws are usually published together in 
a large volume called a “code” or “statutes” or “compiled laws.” At 
each legislative session more time usually is spent in changing these 
existing rules than in enacting new ones. 

State Rules and Regulations.—State legislatures, being closer to 
the problems which they are trying to solve than is the Congress, usu¬ 
ally find it possible to prescribe in their statutes many details of admin¬ 
istrative procedure. To the extent that this can be done, there is less 
need for executive orders or for administrative rules and regulations 
to implement a statute. But in the larger states a tendency may be 
discerned in recent years for the legislature to delegate a substantial 
rule-making power to the chief executive or to the heads of the state 
departments responsible for the administration of certain complex 
forms of social legislation. This authority differs little from that dele¬ 
gated by Congress to national administrative agencies. However, since 
it is exercised at the state level, it is necessary that it conform to the 
state statutes which confer it and to the state constitution as well as to 
all forms of federal law. 

While it is customary in the states to refer all power to promulgate 
rules and regulations to specific statutes authorizing its exercise, it 
seems likely that here, as in the federal sphere, power to make rules 
and regulations may be derived from the state constitution, as in the 
case of the governor’s authority as commander-in-chief of the state 
militia or his power of pardon and reprieve. While such authority 
might be asserted as being derived directly from the constitution, the 
fact is that almost everywhere the governor has been content to let the 
legislature deal with these matters. In the case of executive clemency 
this abdication has even gone so far in some states as to permit the 
legislature to set up an administrative agency “to assist the governor 
in the exercise of his constitutional function” and to give it authority 
to make its own rules without reference to the governor. 

The rapid advance of social legislation, the over-crowding of legis¬ 
lative calendars, and the increasing need for technical knowledge in 
dealing with state legislative problems are all leading to a great growth 
of delegated legislation in the states. It seems likely that this tendency 
will continue. Unfortunately this development has not been accom¬ 
panied by a movement similar to that noted in connection with the 
national government for giving adequate publicity to such orders. It 
behooves the states to provide soon some more satisfactory method of 
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drafting and promulgating such regulations. Those regulated have a 
right in a democracy to know what the law is. This can be accom¬ 
plished by some state device comparable with the Federal Register. 
Certainly it should not be concealed from them. 

The Common Law.—No matter how earnestly they try, legislatures 
can never lay down adequate rules to cover every situation which may 
arise. The courts in handling disputes often can refer to some consti¬ 
tutional or statutory rule which has been promulgated to cover the sit¬ 
uation. But in other cases, the formal rules which are available seem 
inapplicable. In such cases the court must reach a decision which seems 
to the judge to be proper. These decisions in novel cases, in effect, are 
legislation to fill the gaps left in the law, since they become precedents 
which are followed in the decision of later analogous cases.^° 

Such a practice has been followed for many years by the courts of 
England and the resulting rules, which are found in the decisions of 
the courts, are known as English Common Law. When the American 
colonies declared their independence from the British Crown they car¬ 
ried over into their jurisprudence the then existing common law of 
England. The decisions of British courts were for many years the 
primary points of reference. Even today, when an American judge 
fails to find a suitable precedent in the reported cases of his own or 
another American state, he does not hesitate to quote pertinent British 
cases to support his decision. 

As new states entered the Union, the lawyers who shaped their legal 
institutions came in the main from the older states or from England. 
It is not surprising, therefore, that the English Common Law should 
flourish in every American state but one. The laws of Louisiana, the 
sole exception, are founded in the Continental tradition of a compre¬ 
hensive code to which every case must be related, the Civil Law of the 
Napoleonic Code. 

It would not be correct, however, to refer to the common law of 
the 47 states as English. This was so in the beginning, but from that 
point each state has gone its own distinctive way until today we have 
47 different systems of state common law, all with their base in Eng¬ 
lish precedents. But an English lawyer would scarcely recognize the 
present common law of any American state. England, too, has pursued 
its own course of legal development. So, today, the common law in 
our states differs from state to state as well as from its common root. 

Since common law can arise only where there is a gap in the formal 
law, it is not a complete system. Then, too, it is continually changing. 


IGMost judges will deny that they “legislate” or that they “make” common law but 
Justice Cardozo. in his Nature of the Judicial Process (Yale University Press New Haven 
1921). is realistic enough to admit it. Cf. Ch. 3, “The Judge as a Legislator ’’ pp 98-141 ’ 
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The legislature passes many laws dealing with matters which thereto¬ 
fore had been left to common law. As the statute ts superior (even a 
rule or regulation made under a statute), the common law must give 
way and conform to the statute or constitution. In order to protect 
their system of decisions, the courts construe very strictly any statute 
which purports to change a common law rule but construe liberally any 
law which merely enacts a common law rule. 


Municipal Ordinances.—The enactments of city or village councils 
are generally known as municipal ordinances, although in some places 
they are known as by-laws. They are passed by local legislative bodies 
under authority derived either from the state legislature or from a 
home-rule charter framed and adopted under a state constitution. This 
power is strictly construed by the courts. The delegation by a state 
legislature to a local council of authority to make laws is a recognized 
exception to the general rule that, under our separation-of-powers doc¬ 
trine, legislative power may not be delegated. This exception is justified 
by the courts both by necessity and by immemorial custom. 

So the lowest recognized form of law, municipal ordinances, must 
conform to every higher form, including the common law. For exam¬ 
ple, a local ordinance may be in conflict with the Constitution of the 
United States. Such conflicts often arise with the ‘'due process” or 
“equal protection” clauses of the Fourteenth Amendment.Or they 
may conflict with an act of Congress or a treaty. Many ordinances 
have been held invalid because of such conflicts. While precedents are 
few, they must also give way to executive orders. State constitutions, 
acts of the state legislature, and even state executive rules and regula¬ 
tions must be followed. For example, no local ordinance would be 
valid which was in conflict with a rule lawfully made by the state fire 
marshal governing the storage of inflammable liquids. 

Under the common law, municipal ordinances made pursuant to 
general grants of power must: (1) be definite and certain, (2) be rea¬ 
sonable, (3) not unduly restrain trade, and (4) conform to other 
general rules concerning such matters. Any ordinance which is found 
by the courts to lack such conformity is declared void and unenforce¬ 
able, unless authorized by a specific statute. 

In total volume municipal legislation probably exceeds that promul¬ 
gated by all other lawmaking bodies in the country. The regulations 
which are provided touch the daily life of the citizen most directly, 
such as those concerning traffic. The present method of drafting, con¬ 
sideration. passage, and promulgation of this type of legislation leaves 
much to be desired. 

Cf. H. Walker, Federal Lityiitafions upon the Municipal Ordinance staking Power 
(Ohio State University Press, Columbus, 1929). 
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Summary 

In this chapter we have examined briefly the nature of the various 
types of law which combine to form our legal system. We have also 
noted the relationships which exist among them and some of the fun¬ 
damental rules which are followed by the courts in applying them. 

This survey is in the nature of an outline of the subject matter with 
which this study deals. As we proceed, we will note in more detail the 
nature of each type of legislation and the processes by which it comes 
into being. Citizens cannot hope to participate intelligently in the 
legislative process at the various levels without an understanding of 
the relationships which are outlined in this chapter. 

Suggested Problems for Study 

1. Read the decisions of the Supreme Court of the United States in the 
cases of McCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579 (1819), 
and Johnson v. Maryland, 254 U.S. 51, 41 S. Ct. 16, 65 L. Ed. 126 
(1920). Discuss in 500 words the power of the states to interfere 
with instrumentalities of the federal government. 

2. List the sections of the Constitution of the United States which are 
non-sclf-executing. Select any one of them and indicate what Con¬ 
gress has done to implement it. 

3. Scan a copy of the Postal Laws and Regulations. Discuss the regu¬ 
lations as law, indicating their position in the hierarchy of law, the 
authority for making them, and the method of their promulgation. 

4. Study the contents of the Federal Register for a week. Discuss the 
Federal Register as a method for the promulgation of federal law. 
How many copies of the Federal Register come to your city? To 
what extent are they available to the rank and file of citizens? 

5. Interview the agricultural extension agent in your county. Determine 
from him and report upon the methods used for informing farmers 
of new acts of Congress and executive orders and departmental regu¬ 
lations affecting them. 

6. Prepare a report upon the procedure used in your state for the ratifi¬ 
cation of the Twenty-first Amendment to the Constitution of the 
United States. 

7. To what interstate compacts has your state adhered? What does your 
attorney general think about their place in the hierarchy of law in your 
state? 

8. Explain how the policy of broad construction of the powers of Con¬ 
gress by the United States Supreme Court produces the same result 
of enhancing legislative authority as the policy of strict construction 
of state constitutions commonly followed by state supreme courts. 
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9- Prepare a report on the rule-making power of one of the departments 
of your state government and the extent of its use. What devices 
are used to bring such subordinate legislation to the attention of those 
who may be affected by it? 

10. Interview the attorney of your municipality and prepare a report on 
your discussion. In your interview inquire as to his opinion concern¬ 
ing the training required for drafting municipal ordinances and de¬ 
fending them against allegations of illegality due to conflict with 
higher forms of law. 



CHAPTER 3 


CONSTITUTIONS AND THEIR AMENDMENT 

A constitution is a system of rules and principles which (1) estab¬ 
lishes the framework or organs of government, (2) assigns the powers 
of government to these organs, and (3) defines the reciprocal rights 
and duties of the government and the people. Every government rests 
upon a constitution whether there exists a document called by that 
name or not. A constitution may consist of a formal set of rules, like 
the Constitution of the United States or the 1946 Constitution of 
Brazil. Or it may be a collection of documents originating at various 
times, supplemented by custom and tradition like the constitution of 
the United Kingdom. 

Constitutions are constantly changing. The formal document re¬ 
ferred to as the Constitution of the United States is only a small (but 
important) portion of the total constitution of the nation. Several 
formal amendments, many acts of Congress implementing its provi¬ 
sions, decisions of the courts interpreting it, and long-standing customs 
which affect the organization and functions of our federal government 
are as much a part of the Constitution of the United States as are the 
clauses of the original document. Then, too, regardless of what may 
be provided in a formal instrument, the true constitution at any mo¬ 
ment consists of what is actually being done affecting the organization 
of the government, the actual allocation of governmental powers, and 
the actual extent of popular rights. If the basic document is being dis¬ 
regarded, It is no longer the constitution until the violations are 
declared to be such and the authority of the constitution is restored 
A revolution is legal only if it is successful, as in the case of the 

American Revolution. After success is achieved, the constitution is 
revised to fit the new pattern. 

In a democracy such as ours, many people are aware of the Consti¬ 
tution as a document. But its value and effect lie more in psychological 
attitudes acquired by years of experience from the teaching which 
children receive in the public schools, from newspaper articles radio 
talks, books, magazines, and Fourth of July orators. Like a football 
team the voters, as the players, learn the rules more or less inciden¬ 
tally by playing the game. The coach explains them, and then assures 

39 
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their application by drill, resulting in habitual reactions which are in 
conformity with them. Why do we stand at attention when the national 
anthem is played or when the American flag passes by? Not just 
because the particular combination of notes or color appeals to us as 
overwhelmingly beautiful or worthy of respect or reverence, but be¬ 
cause our training has conditioned us to do so. Thus, in a democracy, 
the constitution consists of the rules and principles concerning the 
organization and functions of the government which are in the minds 
of an effective majority. In a dictatorship it is only the ideas and 
plans in the minds of the dictator and his supporters which count. 

Constitutions are commonly spoken of as fundamental law. It is 
true that in the United States, as in ancient Athens, statutory enact¬ 
ments must conform to constitutional provisions. But it is often diffi¬ 
cult to distinguish one from the other. Constitutional documents con¬ 
tain many provisions which are not fundamental in character. For 
example, the state of Minnesota has embalmed the details of her state 
highway system in her constitution. On the other hand, there is much 
material in the statute books which is decidedly fundamental. For 
example, the Federal Judiciary Act, which fixes the number of judges 
on the Supreme Court of the United States and establishes the inferior 
courts so necessary for the transaction of judicial business, appears, 
not in the Constitution, but in the United States Statutes.^ 

If one attempts to make the distinction between statute and consti¬ 
tution on the basis of the different manner of their enactment, he be¬ 
comes similarly confused. It is often stated that constitutions are made 
by the sovereign people while statutes are made by representatives of 
the people in legislative bodies. But this would not explain the fact 
that Congress enacted the Judiciary Act which is obviously a part of 
the Constitution of the United States. Neither would it account for 
statutes adopted by vote of the sovereign people under the initiative and 
referendum. 

For our purposes, we shall have to follow the obviously unsatisfac¬ 
tory rule that whatever appears in a constitutional document is a part 
of the constitution and whatever appears in the statute book is a statute. 
The courts make use of this rule of thumb in judicial review, and it is 
convenient in describing the processes by which constitutional docu¬ 
ments and statutes come into being. 

The fundamental law of any people must harmonize with their 
political, social, and economic heritage. Years are required for the 
development of a culture—a similar time is required for the develop¬ 
ment of fundamental law. Only under absolutism, where the whim 
and caprice of a tyrant determine the law, may sudden changes in the 


1 United States Code, Title 28. 
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framework of the government be expected. Elsewhere slow evolution 
is the rule. Government by decree, suspending hard-won individual 
liberties perpetuated in constitutions, is a common characteristic of 
despotic governments. In a democracy, while love of freedom lives 
and judges retain their independence, individual liberty is reasonably 
safe against governmental oppression. 

History gives many examples of the inauguration of new constitu¬ 
tions. In some cases, as in ancient Greece under Solon and Cleisthenes, 
constitutions have been prepared by a leader for a willing people and 
put into effect with popular approval to establish near-democracies. 
In other cases, as in England, individual freedom has been guaranteed 
by a series of royal and parliamentary acts such as Magna Carta, the 
Habeas Corpus Act, the Act of Settlement, the Acts for the Extension 
of the Franchise, and others. In other countries despotic rulers have, 
as acts of grace and generosity, conferred upon their people constitu¬ 
tions limiting their own power and establishing popular assemblies, as 
in Russia and Japan. When countries are conquered by military force, 
their constitutions are determined by the conquerors, as in Poland 
(General Gouvernement) and in France under German occupation. 
But those constitutions which endure are those generally accepted and 
approved by the people to be governed, as in Switzerland, Great Britain, 
and the United States of America. 

Constitutional Development in the United States 

The constitutional history of the United States has roots far in the 
past. Our present national Constitution, which went into effect in 1789, 
was based almost in its entirety on preexisting state constitutions and 
current political theory. The state constitutions, in turn, were based 
upon the colonial charters under which the people of the new states had 
lived as colonists from 1609 to 1776, plus some of the abstract political 
ideas of the eighteenth century. The colonial charters, in turn, were 
based upon a number of different influences. The earlier ones were 
grants by the English king to commercial companies organized to 
carry on trade with the New World. Later the royal colonies were 
given charters of government by the king, who retained the authority 
to appoint a governor and council, leaving an assembly to be chosen 
by the colonists. During the last seventy-five years of the colonial 
period there were few changes in colonial institutions, although the 
struggle between the royal governor and the popular assembly for 
ascendency in the conduct of affairs in the crown colonies makes the 
period one of considerable interest to students of governmental insti¬ 
tutions. 
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It is not surprising that the colonists, in view of their long experi¬ 
ence with colonial governments, should make few fundamental changes 
in preparing their state constitutions. The principal change was the 
repudiation of royal control. This necessitated the devising of some 
new method of choosing those officers who had theretofore been named 
by the crown—^the governor and council. Another innovation was the 
inclusion in the constitutional documents of a Declaration of Rights 
summarizing the opinions of the colonists as to those rights which 
individual citizens should possess as against their government. These 
rights were not new; they were largely a recapitulation of rights which 
had been won from English kings by their forebears and which the 
colonists consequently felt were theirs as free Englishmen. 

The one remaining innovation worthy of note was the adoption and 
inclusion in the new constitutions of the “separation of powers” theory. 
The most succinct statement of this idea appears in the Massachusetts 
constitution of 1780: “In the government of this commonwealth the 
legislative department shall never exercise the executive and judicial 
powers, or either of them: The executive shall never exercise the legis¬ 
lative and judicial powers, or either of them: The judicial shall never 
exercise the legislative and executive powers, or either of them: to 
the end it may be a government of laws and not of men.” ^ This was 
the only important feature of the early state governments which had 
not been tested by experience. It was drawn largely from the writings 
of Montesquieu, who claimed that he was describing the real constitu¬ 
tion of England; but neither then nor now can any convincing evi¬ 
dence be produced to substantiate his claim. Parliamentary supremacy 
has been the rule in Great Britain since the days of the Stuarts. As 
might be anticipated, the separation of powers idea has not worked 
with entire satisfaction to the people of the United States. The busi¬ 
ness of government is a unity. Division of labor is important, but 
there is little assurance from experience that the distribution provided 
by the separation of powers theory is the most effective. 

The drafting of constitutions for the original states followed a 
hurried pattern. Connecticut and Rhode Island renounced their alle¬ 
giance to the British crown and with few changes continued to use 
their colonial charters as state constitutions. This was feasible because 
their charters had been more liberal than those of the other colonies. 
Governor and council had been chosen by the people. But the remaining 
colonies found it necessary to draft new documents. The sudden de¬ 
parture of royal governors left them, in most cases, with only a skeleton 
administrative force to carry on day-to-day work. The Second Con¬ 
tinental Congress, when asked by these states how to proceed, advised 

2Anrxxx. 
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the preparation of new constitutions and before the close of 1777 all 
but Massachusetts had acted. In every case the work of constitution 
making was done by the revolutionary assembly which also had as¬ 
sumed the duty of government. Allan Kevins states that constitutional 
conventions were not used because “the war would have made the 
creation of any such body difficult, even had the plan occurred to the 
people: but the idea had no currency.” ® Not one of these original state 
constitutions was submitted to a popular vote for approval. They 
were all put into effect by the revolutionary government then in power. 
Within a short time, however, it became necessary in most of the states 
to draft new documents to take the place of these hurriedly prepared 
ones. Massachusetts, which had taken more time for the preparation 
of its original constitution, led the way to a new procedure in constitu¬ 
tion making by calling a constitutional convention for this purpose in 
1779 and submitting the results of the work of this body to popular 
ratification in 1780. This proved an attractive precedent for other 
states when they began to draft new and permanent documents. 

Within a few weeks after the Second Continental Congress had 
advised the states to devise governments adequate for their needs, it 
set about devising a national government more suited to the task of 
fighting a war and dealing with foreign relations than was the extra¬ 
constitutional or revolutionary Continental Congress. On June 11, 
1776, a proposal was introduced for the adoption and submission to the 
states of a constitutional document, now known as the Articles of Con¬ 
federation. While the states generally opposed the establishment of a 
central government and many felt such an organization to be unneces¬ 
sary, the proposal was finally submitted to the states for ratification on 
November 15, 1777. Action was slow. Although most of the states 
reluctantly approved, due to the recognized need for some stronger 
central organization to prosecute the war, final sanction was not se¬ 
cured until 1781 when Maryland, which had refused approval until 
Virginia should give up her claims to her western lands, ratified the 
Articles and entered the Confederation. 

John Marshall remarked in 1804 that the Articles were a highly 
essential step in our national development, since they preserved the 
idea of union until the national wisdom could agree upon a more effi¬ 
cient system. He believed that if some form of permanent union had 
not been agreed upon before peace was made with England, it was 
likely that the states would have fallen apart.^ But this service was 
about all that could be claimed for the Articles. Their glaring defects 

Co nOw‘*Y Slates During and After the Revolution (The Macmillan 

I>p 4 George ll^ashhigton (C. P. Wayne, Philadelphia, 1804), Vol. 1, 
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became apparent even before they were ratified, and steps were taken 
as early as 1781 looking toward the drafting of a document which 
would provide for a strong central government. Efforts to amend the 
Articles, which required the assent of every state, consistently failed. 

The Articles of Confederation were not based upon experience, as 
a constitution should be in order to be successful. There were few 
precedents for the formation of a confederation. The experience of 
the Achaean League and the New England Confederation, although 
cited in debate, offered little assistance. There had been little experi¬ 
ence with the new executive office set up in the states. Then, too, the 
states were jealous of each other and suspicious of any proposal which 
would limit their sovereign power. The need for a more satisfactory 
document soon became apparent. 

The Constitutional Convention which met at Philadelphia in the 
spring of 1787 had much more promise of success than had the Con¬ 
tinental Congress when it framed the Articles. In the first place, the 
members were devoted to a single purpose, that of devising such a 
framework of government as should be adequate to the needs of the 
country. The Continental Congress had been required to fight a war 
and simultaneously to draft an instrument of government. Also, the 
Convention was composed of leading citizens from each of the states, 
many of them men with governmental experience as well as wide theo¬ 
retical training. There had been seven years of futility under the 
Articles and there were many recognized evils, such as free printing 
of money by the states, state legal tender laws, and state laws impair¬ 
ing the obligation of contracts. The importance of the Congress under 
the Articles in dealing with problems of interstate and foreign com¬ 
merce, the inequity of equal representation of the states in the gov¬ 
erning body, the futility of requiring unanimous consent for amend¬ 
ments, the lack of an executive and a judiciary, all made the need for 
improvement quite clear. In addition, the delegates had thirteen state 
constitutions, including the later revised ones, to draw upon. Their 
provisions had more meaning, since eleven years of use had given 
them weight. The end result of the Convention’s deliberations was the 
basic form of our present Constitution—a vast improvement over the 
Articles, and sufficiently flexible to endure with only twenty-one amend¬ 
ments, and a few stresses and strains, for more than one hundred and 
fifty years. 

While the constituent process in the national government has long 
been restricted to changes by amendment and by less formal proce¬ 
dures, the states have been much more active. Each of the original 
states, except Massachusetts, has completely revised its first constitu¬ 
tion—some have had as many as five new documents. Each new state 
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which has entered the Union since 1789 has had at least one consti¬ 
tution. Some have had as many as six. And every state has conducted 
a more or less continuous process of formal amendment of each of its 
constitutions. Constitution making is sufficiently frequent in this coun¬ 
try that every citizen should have some knowledge of the process. 

• 

Amending the National Constitution 

The Constitution of the United States provides in Article V that: 
‘‘The Congress, whenever two-thirds of both houses shall deem it nec¬ 
essary, shall propose amendments to this Constitution, or on the appli¬ 
cation of the legislatures of two-thirds of the several states, shall call a 
convention for proposing amendments which, in either case, shall be 
valid to all intents and purposes as a part of this Constitution when 
ratified by the legislatures of three-fourths of the several states, or by 
conventions in three-fourths thereof, as the one or the other mode of 
ratification may be proposed by the Congress, provided that . . no 
state without its consent, shall be deprived of its equal suffrage in the 
Senate.’’ 

The method of procedure established in this article is exclusive and 
may not be altered by adding to or subtracting from it, except by 
amendment. This is demonstrated by the case of Hazifke v. Smith^ 
in which the Supreme Court of the United States held invalid, as in 
conflict with this article, a provision of the constitution of the state of 
Ohio which permitted a popular referendum on the ratification by the 
state legislature of a proposed amendment to the Constitution of the 
United States and would have made the result of such a vote binding. 
This limitation does not seem so serious, however, when it is realized 
that the amending article of the Constitution actually establishes four 
methods of amendment, since either authorized method of proposal 
niay be combined with either method of ratification. 

In fact, only two of the authorized methods of change have ever 
been used. All of the twenty-one amendments to the Constitution 
which have been adopted have been proposed by Congress rather than 
by a national constitutional convention. In the case of twenty of these 
amendments (all but the Twenty-first), the ratification has been made 
by the state legislatures. For the Twenty-first Amendment Congress 
decreed ratification by state conventions. There has been no national 
constitutional convention since 1787, and even that one was not author¬ 
ized by the existing basic law. There have been a number of requests 
by state legislatures for the calling of such a convention, but the nuni- 


C 253 U.S. 221, 40 S. Ct. 495, 64 L. Ed. 871 (1920). 
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ber requesting it at any one time or for any single purpose has never 
been sufficient to authorize Congress to act. 

Proposals for amendments to the federal Constitution may originate 
in either house of Congress, They take the form of a joint resolution 
rather than a bill, since presidential assent is not required under the 
Coiastitution. If such a proposal is passed by a vote of two-thirds of 
those voting, a quorum being present, in the house of origin,® it is sent 
to the second house. If it is passed there by a similar vote, it is signed 
by the presiding officers of the two houses and sent to the Secretary 
of State, who prepares official copies of the resolution and sends one 
to the secretary of state of each state. This officer lays the resolution 
before the next session of the state legislature for its consideration. 
If Congress has decided that ratification is to take place through con¬ 
ventions, the state must make whatever provision is desired by law for 
the calling of such a convention and for the election of delegates. If 
the legislature is designated by Congress as the ratifying agency, ratifi¬ 
cation is accomplished through a joint resolution, agreed to by a mere 
majority of a quorum in each house. The governor has no more to do 
with ratification than the President has with the proposal of an amend¬ 
ment. When a proposed amendment is ratified, the Secretary of State 
of the United States is notified. When the proposed amendment has 
been ratified by three-fourths of the states, the ratification is complete 
and the amendment becomes a part of the Constitution. The Secretary 
of State prepares a proclamation of this fact for the signature of the 
President.^ However, this final step is not an essential one and an 
amendment would be effective even if no proclamation were issued. 

Ratifications once made probably cannot be withdrawn. All attempts 
to do so have been rejected by the Secretary of State, although the 
Supreme Court has never passed on the question directly. But a rejec¬ 
tion can be set aside by a later ratification.® Congress apparently has 
no authority to withdraw a proposed amendment once it has been sub¬ 
mitted for approval by the states. Thus the general rule may be stated 
that every affirmative step in the making of a constitutional amendment 
is irrevocable. 

The convention method of ratification, although used only once, 
has one substantial advantage over the legislative method. While popu¬ 
lar referenda are not authorized by the Constitution, it is possible to 
obtain what amounts to a referendum vote by the use of the convention 
system. The convention meets for a single purpose. The members of 
the convention may be elected at large in the state. Two slates of 

^National Prohibition Cases, 253 U.S. 350, 40 S. Ct. 486, 588, 64 L. Ed. 946 (1920). 

7 Act of Apr. 20. 1818, 3 Stat. 439, 5 U.S.C. 160. 

a Coleman v. Milter, 307 U.S. 433, 59 S. Ct. 972, 83 L. Ed. 433 (1939). 



CONSTITUTIONS AND THEIR AMENDMENT 


47 


Ch.3] 

candidates, one pledged to ratify, the other to reject the amendment, 
may be placed in the field. The vote \vill indicate which alternative is 
favored by the voters, and the delegates will carry out that preference. 

Although thousands of resolutions proposing constitutional amend¬ 
ments have been introduced in one or the other house of Congress since 
1789, only a few have been passed, even by one house. Only twenty- 
seven have ever been submitted to the states. Of these, twenty-one 
have been approved. Two of the others accompanied the ten which 
became the Bill of Rights and failed to secure ratification. Of the other 
four, only two now are pending issues before the state legislatures— 
the Child Labor Amendment, proposed in 1924, and the Presidential 
Tenure Amendment submitted in 1947. If they do not secure the 
required approval in a reasonable length of time, they will cease to be 
current issues, as have the other four which have failed. Technically, 
they may be ratified at any time, regardless of the passage of years, but 
issues change and the problems may be solved in another way.^ 

Until the proposal of the Eighteenth Amendment, Congress had 
never attempted to set a time limit within which ratifications must be 
completed. The second section of that amendment provided that it 
should be void unless ratified by the requisite number of states within 
seven years. One year was enough, but the power of Congress to estab¬ 
lish the limitation was upheld by the Supreme Court in the case of 
Dillon V. Gloss}^ A similar provision appeared in both the Twentieth 
and Twenty-first Amendments. The first of these was ratified in less 
than a year and the second, although delayed somewhat by the con¬ 
vention procedure, took even less time. 

There has been a great deal of criticism of the amending process. 
Many persons throughout our national history have felt that it was too 
difficult. However, it would seem from recent experience that when 
public opinion is really aroused, as it was in favor of repeal of the 
Eighteenth Amendment, action quickly follows. The advocates of 
“Woman Suffrage” and “Direct Election of United States Senators” 
had much longer to wait to secure their reform. The lack of any direct 
vote of the people in the amending process has caused criticism by 
those who think the present procedure is undemocratic. The members 
of Congress, which proposes, and of state legislatures, which ratify, 
are chosen by the voters primarily for quite different purposes. It is 
felt by some that the voters should speak directly and unmistakably 
on every change in our fundamental law. As has already been pointed 
out, the only way this can now be done is through a skillful use of the 

0 As, for instance, the chil<l Inhor problem h.as becti solved in large part through the Fair 
Labor Stan<hircls .Act of 19.^8 and the Walsh-Healy .Act of 1936. 

1‘'256 U.S. 268, 41 S. Ct. 510. 65 L. F.d. 994 (1921). 
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convention method of proposal and ratification. A change in the Con¬ 
stitution to require ratification of every amendment by popular vote 
in each state would go far to answer this criticism. 

If alternative methods of ratification are to be available many feel 
that the states rather than Congress should have the right to make the 
choice. Then there are those who feel that amendments should not be 
permitted to remain pending for an unlimited period. As we have seen, 
Congress has in three cases imposed a time limit upon ratifications, and 
such provisions have been approved by the Supreme Court. However, 
Congress need not make such a provision if it does not desire to do so. 
Only an amendment to the Constitution could authorize these two 
changes. 

There have been many who felt that a state should always be per¬ 
mitted to withdraw a ratification, at least if the withdrawal takes place 
before an amendment is declared effective. Also it has been proposed 
that rejection by more than one-fourth of the states should render a 
proposal void, in order to prevent a long-drawn-out ratification process. 
These changes cannot be made under present law. Constitutional 
amendments would be required. 

The most serious objection to the amending process is a theoretical 
one. It is pointed out that thirteen of the smaller states, containing 
only a fraction of the population of the country, could by refusing to 
ratify an amendment deny some reform desired by the vast majority 
of the people. Fortunately for the United States, the states have never 
divided on such a basis on the ratification of a proposed amendment. 
The Child Labor Amendment is the nearest approach to it. Here 
again, avoidance of this difficulty would require a constitutional change 
to place ratification on the basis of a nation-wide popular referendum 
that ignored state lines. 


Constitutional Amendments in the States 

Some state constitutions preceded the national Constitution and 
many of them have followed it. As the national Constitution drew 
heavily upon the tested documents which had served the states prior 
to 1787, so present state constitutions owe a heavy debt for their form 
not only to preexisting state constitutions but also to the national Con- 
sitution. The fundamental law of the several states is much more flex¬ 
ible than that of the national government. Not only have there been 
many more amendments; there often have been complete revisions as 

well. 

There is little uniformity among the states in their provisions for 
formal amendment of their constitutions. AH but Delaware agree that 
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popular ratification of some kind should be required. Every state except 
New Hampshire permits the proposal of amendments by its legislative 
body, but the requirements set up are quite variable. In one state, 
Minnesota, a constitutional amendment may be proposed by a majority 
of a quorum in each house of the legislature. Six require a majority 
of the members elected to each house. Fifteen require that two-thirds 
of each house approve a proposed amendment. In seven states three- 
fifths of each house is specified.In thirty states, proposal by only 
one session is required. In fourteen states an amendment to the state 
constitution must be proposed by two separate sessions (usually suc¬ 
ceeding sessions) of the legislative body. 

There is little more uniformity in procedure among the states requir¬ 
ing consideration by two sessions than among those requiring consid¬ 
eration by only one. In the first of the two sessions, the vote required 
in eleven states is a majority of the members elected to each house. 
Vermont requires two-thirds of the senate and a majority of the 
lower house, while Massachusetts has the opposite rule of a majority 
in the senate and two-thirds of the lower house. Connecticut provides 
for proposal by a majority in the lower house. 

In the second session, the rules are slightly different. Tennessee 
changes from a simple majority in each house to two-thirds. Connecti¬ 
cut requires two-thirds of each house, while Vermont is content with a 
majority in each house. 

With the exception of Delaware (which requires no ratification of 
constitutional changes), Indiana, North Carolina, Oregon, and Okla¬ 
homa, the constitution of every state contains some provision for pub¬ 
licity of proposed amendments. This is usually done by printing in 
newspapers in various sections of the state. However, in Connecticut 
and Minnesota publication with the laws of the legislative session is 
deemed adecpiate. 

Ratification of proposed amendments by the voters is required in 
every state but Delaware. In that state, amendments go into effect 
when approved by the legislature. In the other states, ratification shows 
almost as much diversity as proposal. Thirty states require that a pro¬ 
posal be favored by a majority of those voting on the ciuestion. New 
Mexico has the same rule for ordinary amendments but recpurcs a 
three-fourths vote in the whole state and two-thirds of those voting in 
each county for the approval of amendments on certain subjects speci¬ 
fied in the amending clause. Seven states require that a majority of 
those voting at the election must favor a proposed change, while Idaho, 

Up to 1943 Ncbrask.'i, which adopted an amendment cstahllshinp a itnicameral legis¬ 
lature in 1934, had not ainetuled its amending section to change the requirements of a three- 
fifths vote in each house to propose amendments. 
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Indiana, and Wyoming require a majority of the electors.^- The Mon¬ 
tana Constitution does not specify the vote required. In Connecticut 
an amendment must be favored by a majority of the electors present 
at the annual stated town meetings. In Tennessee a majority of those 
voting for members of the lower house must be in favor before a 
change can be ratified. Rhode Island imposes the high requirement of 
three-fifths of those voting on the proposal. The new constitution of 
Georgia contains the interesting provision that ratification shall be by 
a majority of the electors, qualified to vote for members of the General 
Assembly, voting thereon, but if the proposal is not one that directly 
affects the whole state, but only one or more subdivisions thereof, the 
amendment must be approved not only in the state as a whole but also 
by a majority in the subdivision affected. 

As in the case of changes in the national Constitution, changes in 
state constitutions may originate in either house of the legislative 
body. When both houses have approved, a certified copy is presented 
to the Secretary of State who gives the proposal whatever publicity 
may be required and sees that it is placed on the ballot. Usually consti¬ 
tutional amendments are voted upon at general elections. In a few cases 
special elections have been provided for. Most states require that con¬ 
stitutional amendments be submitted to the voters on ballots separate 
from those used for candidates. Since there is usually more interest in 
the struggle between candidates, the constitutional ballot is neglected; 
many persons do not even bother to mark it. It takes time to read and 
understand a proposal for amendment. Moreover, voting for candi¬ 
dates in many states can be done expeditiously by placing a cross under 
the proper party symbol while amendments usually must be voted upon 
separately without the aid of a party symbol. 

Thirteen states provide an additional method of proposal of amend¬ 
ments. In these states the people have reserved to themselves the right 
to propose amendments to the state constitution by initiative petition. 
Any group which desires to secure a change in the fundamental law 
prepares a draft of its proposal, prints petitions, and secures signatures 
of legal voters asking that it be placed on the ballot. In California, 
Colorado, and Oregon such petitions must be signed by only 8 per cent 
of the legal voters. Missouri also requires 8 per cent, but the signatures 
must be distributed among two-thirds of the state's congressional dis¬ 
tricts. Michigan demands not less than 10 per cent of the qualified and 
registered voters. Ohio also requires 10 per cent, distributed so that 
signatures represent at least 5 per cent in each of one-half of the coun¬ 
ties of the state. Arkansas has a similar rule of 10 per cent, with a 

1-Tills has been interpreted in Indiana to mean a majority of those voting on the pro- 
posed aincn<lment, In re Todd, 208 Ind, 168j 193 N.E. 865 (1935), 
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distribution of at least 5 per cent from each of fifteen counties. Nevada 
puts it negatively by requiring not more than 10 per cent of the quali¬ 
fied voters. Massachusetts uses a different method; it requires a fixed 
25,000 qualified voters as signers. Arizona, Oklahoma, and Nebraska 
demand 15 per cent of the legal voters as signers, and Nebraska re¬ 
quires that the petitions contain signatures of 5 per cent of the voters 
in each of two-fifths of the counties of the state. The highest require¬ 
ment of all is that of North Dakota where 25 per cent of the voters 
must sign, and one-half of the counties of the state must be repre¬ 
sented among the signatures. 

When the petitioners have secured the required signatures, the pe¬ 
titions are filed with the Secretary of State. He is responsible for 
checking them and may send them out to local boards of election for 
comparison of the signatures with those on the registration lists. 
Sometimes the petitions are found to be insufficient. The petitioning 
committee is then notified, and a few more days are allowed for the 
filing of additional names. Even then petitions are sometimes ruled 
out entirely. Occasionally fraud is found. The circulators may then 
be faced with criminal prosecution. 

If the Secretary of State finds the petitions to be sufficient, the pro¬ 
posed amendment is given whatever publicity may be required and a 
summary is prepared and printed on the ballot. If those voting approve 
of the change by the margin required by law, the amendment is adopted 
and becomes a part of the constitution. 

There is much less complaint about the difficulty of amending state 
constitutions than is the case in the national field. In fact, many persons 
feel that it is too easy to change the fundamental law of a state. Where 
a simple majority of each house of the legislature may propose and 
a simple majority of those voting on the question may ratify, there is 
some basis for such a feeling. On the other hand when a majority of 
those voting at the election must approve, the process is difficult. 
Devices have been adopted in various states to limit amendments. In 
Kentucky only two amendments may be submitted at the same elec¬ 
tion; in Arkansas, Kansas, and Montana, three. Illinois restricts 
amendments to those affecting a single article of the constitution at any 
one election. Colorado will permit amendments to six articles at one 
time. In Tennessee, amendments may be voted upon only once in six 
years. In New Jersey and Pennsylvania, it is once every five years. 
A proposal once defeated may not be submitted again for five years in 
Kentucky. A single article may be amended only once in four years in 
Illinois. Indiana does not permit the proposal of new amendments 
while one is pending from the proposing session to a second session 
for approval and popular vote. 
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These restrictions on constitutional change in the states seem incon¬ 
sistent with the tendency to include more and more legislative material 

in these documents. The longer and more detailed state constitutions 

become, the easier they should be to change. 

Suggested Problems for Study 

1. Write a brief constitutional history of your state, indicating the vari¬ 
ous constitutions it has had and the principal changes made by each. 

2. List the provisions of your state constitution which appear to be legis¬ 
lative in character—i.e., which might better be left to statutory enact¬ 
ment—giving your reason for including each one. 

3. What were the principal sources of the provisions which appear in the 
first constitution of your state? 

4. Make a critique of the amending process established by your state 
constitution. Is it generally believed to be easy or difficult to change 
your fundamental law? 

5. Make a study of the changes which have been proposed in your state 
constitution. Which have been successful and which unsuccessful? 

6. How is publicity secured for proposed changes in the constitution of 
your state? Is it adequate to secure intelligent voting? 

7. If your state has the initiative for the proposal of constitutional 
amendments, how much has it been used ? Is it more or less used than 
proposal by the legislature? 

8. Write a report on the procedure used in your state for the ratification 
of the Twenty-first Amendment to the federal Constitution. 



CHAPTER 4 


THE CONSTITUTIONAL CONVENTION 

In the preceding chapter, the amending process was examined in 
some detail, but only casual reference was made to the process of con¬ 
stitutional revision. Revision, when compared with amendment, is a 
much more thorough and comprehensive change in the fundamental 
law. It contemplates a rewriting of several sections of the constitu¬ 
tional document and perhaps a number of major changes in public 
policy or governmental organization. The proposal of occasional 
amendments is usually left to the legislature or to the people, acting 
through the initiative. But comprehensive revision commonly is left to 
constitutional conventions.^ Just where amendment leaves off and revi¬ 
sion begins is difficult to determine. In fact, conventions have been 
called to consider one or two amendments. Legislatures, on the other 
hand, frequently propose a great number of changes for a vote at a 
single election. But, generally speaking, the legislature prefers to 
initiate a call for a constitutional convention if many alterations in a 
constitution are needed. 

In the national sphere, there has been only one constitutional con¬ 
vention, that of 1787, and this body was not expressly sanctioned by 
the instrument of government then in effect, the Articles of Confed¬ 
eration. Not only the meeting but its proposals were revolutionary in 
that the members of the convention suggested that they be placed 
in effect when ratified by nine states. This was directly opposed to the 
provisions of the Articles, which required unanimous agreement before 
they could be changed. 

In the Constitution, provision is made for the use of the convention 
system for proposing amendments whenever a request for the calling 
of a convention is made by two-thirds of the state legislatures. This 
procedure has never been used. 

The constitutional convention, as we know it in the United States, is 
an indigenous product. It is the result of the adoption of written con¬ 
stitutions coupled with the concept that these documents should estab¬ 
lish a form of law superior to that of ordinary statutes. The superi- 
ority of constitutional law was suggested by such political theorists as 

^ Conventions also are used in drawing up new constitutions for territories prior to 
ineir admts^sion as states. 
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John Locke and by colonial experience. The colonists were all familiar 
with charters and with the necessity that the acts of the colonial assem¬ 
blies conform to them or be disallowed by the proprietor or the king. 
It was not surprising, then, when the first constitutions took the place 
of the charters, that the concept of superior and inferior law should be 
retained. What the states did not know then was how this superiority 
of constitutional law could be enforced* 

One device which was set up for this purpose was a Council of 
Censors which was to meet every seven years in Pennsylvania to deter¬ 
mine whether the constitution had been infringed by the legislature.^ 
This body failed in its purpose and was abolished in 1790, but not 
before it was copied by Vermont, which retained it until 1836 with 
somewhat more satisfactory results. A second type of effort was made 
by the supreme courts of the states which early began to assert their 
functions as the guardians of constitutional sanctity.^ The latter plan 
is the one now used, both in the states and in the national government. 

Before the cycle of constitution-making in the original states was 
complete, the idea was born that constitutions should not be framed 
by^mere legislative bodies. To Delaware (1776). New Hampshire 
(1778), and Massachusetts (1779) goes the credit for establishing the 
first constitutional conventions, bodies chosen by the people for the 
sole and express purpose of framing a constitution.^ It seems signifi¬ 
cant that in the latter two of these states the idea was conceived that 
the work of the constitutional convention should be submitted to the 
people for ratification before being put into effect. The precedent thus 
established, while not universally followed,^ has served as a model for 
the procedure to be followed by any state in preparing a new state 
constitution or a comprehensive revision of an old one. 

In form, as well as in powers, constitutional conventions differ from 
state legislatures. The convention is universally unicameral, the 
legislature is bicameral (except in Nebraska). Otherwise the two 
bodies are similar. Each chooses its own officers and prescribes its 
rules of procedure. The powers of the convention relate to a single 

- It was proposed in the federal Constitutional Convention that Congress should liave 
power to pass upon the constitutionality of state statutes. It was at first agreed to. but later 
debated and defeated by a vote of 3 states to 7 in favor of the supremacy clause. See Madi- 

Scott s ed. (Oxford University Press. New York. 1920), pp. 75-79. 
xr , Dougherty, Power of Federal Judiciary Over Legislation (Putnam’s, New 

York. 1912), pp. 20-34. 

W. F. Dodd. Revision and Amendment of State Constitutions (Johns Hopkins Uni¬ 
versity Press, 1910), pp. 6. 9; R. S. Hoar, “Invention of Constitutional Conventions,” 
Constitutional Rcvtciv (1918), Vol. 2, pp. 97-100. 

7 > »• exampl^ the Virginia constitution of 1902 was not submitted to popular vote. Cf. 

I olitical Science Quarterly (1903), Vol. 18, pp. 509 fif. For a list of earlier constitutional 
conventions (before 1868) showing that up to that year 78 conventions had submitted their 
work to popular vote while 40 had not, including among the latter ten of the original thirteen 
states in fr.aming their first constitutions and nine of the eleven states of the Confederacy 
in framing their reconstruction constitutions, see J. A. Jameson, The Constitutional Con¬ 
vention (Scribner’s, New York, 1867), p. 446. 
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object, the framing and submission to the people of a new constitution 
or a series of amendments. The legislature’s powers, as we shall see, 
relate to general purposes of government. The convention in no way 
supersedes or suspends the operation of any of the regular organs of 
government. These continue to function as before. The convention 
may propose in its draft of a new constitution or in an amendment 
that these be changed, but such changes go into effect only when 
approved by the people. 

Constitutional conventions do not meet as do legislatures at stated 
times, nor do they serve for a fixed term, as two or four years. They 
convene for a special task. When this is accomplished they adjourn 
sme die. Even if a new convention were deemed necessary soon after, 
the old convention would not serve. The whole process of calling a 
convention would begin anew. 


Proposals for Calling Conventions 


The constitutions of twelve of the states make no specific provision 
for the calling of constitutional conventions.° This, indeed, was the 
situation with reference to the Articles of Confederation, yet the con¬ 
vention held at Philadelphia gave us a document which we accept with¬ 
out question. The first constitutions of the original states were all 
framed without legal authority and yet were considered legal and bind¬ 
ing, although only one was approved by popular vote.^ There have 
been more than thirty unauthorized conventions held in the states since 
the Revolution.® W. F. Dodd suggests: “It has now become the estab¬ 
lished rule that where the constitution contains no provision for the 
calling of a convention, but has no provision expressly confining 
amendment to a particular method, the legislature may provide by law 
for the calling of a convention. ... Of the twelve states which have 
no express constitutional provisions for the calling of conventions 
precedents in eight or nine seem to be practically conclusive in favor of 

the legislative power to act in this matter without express authori¬ 
zation.” ® ^ 


Thirty-six states provide in their constitutions for calling constitu- 
tional co nventions. In two of these, Maine and Georgia, conventions 

39-40.^*"^ Conventions (Little, Broxvn & Co., Boston, 1917), pp. 

MasL°huiel.1f-l5fssirs‘lpp^Nlw'7ersey.''pe"^M Louisiana. 

the CoHsltiHttotta/ Coftvcfitiou, 55 R I 56 (IQil) rf'p i probably Indiana. Ju re 

JoHf val (1924), VoL 97, pp. 368 ff ^ Constitutional Convention,*’ Ceutral Law 
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may be called by the legislature alone, by a vote of two-thirds of the 
members of each house. In the other thirty-four, a vote of the people 
IS required. In two of these, Maryland and New Hampshire, the ques¬ 
tion of calling a conventon is submitted to the voters automatically 
without legislative action; in the former, once in every twenty years, in 
the latter, once in every seven years. In six other states the questioA is 
submitted periodically and also whenever the legislature provides for 
it. ® In the remaining twenty-seven, the question of calling a constitu¬ 
tional convention may be submitted to a vote of the people at the discre¬ 
tion of the legislative body. 

Of the thirty-two states in which the legislature may initiate the 
question of a vote on whether a convention should be called, all but 
ten provide in their constitutions for the majority in the legislature 
which must favor the submission of the question to the people. A sim¬ 
ple majority suffices in Wisconsin. A majority of all those elected to 
each house is required in Alabama, Virginia, and West Virginia. Ken¬ 
tucky provides for the passage of the act for submission to the electors 
of the question of calling a convention by two consecutive legislatures 
before a popular vote may be taken. In Nebraska the constitution pro¬ 
vides that three-fifths of the members elected to each branch of the 
legislature must approve, although the legislature is now unicameral. 
In New Mexico, during the first twenty-five years after statehood 
(1913 to 1938), a three-fourths majority was required. Now a two- 
thirds vote will suffice. In the remaining fifteen states, a two-thirds 
majority of the members elected to each branch of the legislature is 
required before the proposal to call a convention may be submitted to 
popular vote.^^ 

The question which is submitted by the legislature to the voters is, 
in general, “Shall a constitutional convention be called?” This propo¬ 
sition usually is placed upon a separate nonpartisan ballot and the 
voters are given an opportunity to vote for or against it.^^ The vote 
required to approve the proposal varies from state to state. In fourteen 
states, a majority of those voting on the question suffices.^^ Kentucky 
requires a majority of those voting on the question, provided the total 
votes in favor of the convention are equal to one-fourth the number of 
qualified voters voting in the last preceding general election. Fourteen 

10 Iowa, every ten years; Micliiffan, every sixteen years; Missouri, New York, Ohio, 
and Oklalioinaj every twenty years. Harold Dorr suggests that since, in the Michigan con¬ 
stitution submission is “by law” rather than by the legislature, the question might be pre¬ 
sented through use of the initiative. 

California, Colorado, Florida, Idaho, Illinois, Kansas, Minnesota, Montana, Nevada, 
North Dakota, South Carolina, South Dakota, Utah, Washitiglon, and VVyoming. 

12 In Nebraska, if a political party endorses the call for a convention the question is 
placed on the party ballot. Cf. V. Rosewater, “.-\ Curious Chapter in Constitution Changing,” 
Political Science Quarterly (1921). Vol. 36, pp. 409-419. 

Californja, Colorado, Delaware, Florida, Iowa, Missouri, Montana, New Mexico, 
New York, Ohio, Tennessee, Virginia, West Virginia, and Wisconsin. 
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other states require a majority of those voting at the election.^^ North 

Carolina somewhat ambiguously requires a majority of the votes cast. 

New Hampshire provides for a majority of the qualified voters of the 

state present and voting at town meetings. In Arizona and Oklahoma 

the proposal must simply be approved by the people, no majority being 
specified. 


The Convention Act 


The constitutions of twenty-six states require that the legislature 
provide by law for the convening of the convention after the question 
of calling one has been approved by the voters.^'' In twenty-one states 
this IS required to be done at the next session following popular ratifi¬ 
cation. In Kentucky the next regular session is the appointed time. 
In Florida the legislature elected when the question of calling a con¬ 
vention is voted upon must provide for the call. In the other three states 
It IS left to legislative discretion.*^ The Michigan constitution of 1909 
says merely that after approval of the calling of the convention by the 
voters, “the electors of each senatorial district as then organized shall 
elect three delegates’^ at the next biennial spring election. Presumably 

some type of legislation would be required to implement these pro¬ 
visions. * 


The time of holding the convention is specified in the constitutions 
of fourteen states. New York fixes the first Tuesday in April after the 
election of delegates; Delaware and Michigan the first Tuesday in 
eptember. In Florida and Nevada the convention must meet within 
MX months after the passage of the law calling the convention. In 
Kentucky it must convene within ninety days, and in California, Min¬ 
nesota, Nebraska Ohio, and South Dakota within three months after 
the election o delegates. Colorado, Illinois, and Montana fix the time 
as three months after ratification of the question of holding a conven- 

mav b meeting, the day 

may be fixed by he legislature. In Missouri and North Carolina this 

power IS specifically granted to the legislature. 

The place of meeting of the convention is controlled by constitu- 

I^"Nr Kentucky, MichiSn, 

Colond"" capital as the place. California, 

Colorado, Illinois, Missouri, and Montana confer express authoritv 

upo^e legislature to fix the place of meeting, but in the absence of 

Nevada, 

Art. provisions of the Missouri ConstitutiSn" of 1945 are self-executing, 

Minn^'Sa!’ lo-a Kansas. Marylan.i, Montana’ 

Virginia Washington. Wisconsin, and Wiomin? "®' Carolina. South Dakota. Utah,’ 

New Hampshire. Tennessee, and .Alabama. 
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any express provision this -would seem to be a proper function of the 
legislature. 

The constitutions of six states provide for a minimum or maximum 
number of delegates to a constitutional convention, and seventeen 
others fix the number. In the first group, Idaho and Wyoming require 
not less than double the most numerous branch of the state legislature; 
Nevada and Utah not less than the number of members in both 
branches of the legislature. Washington fixes a number not less than 
that of the most numerous branch of the legislature, and New Mexico 
requires at least as many as the lower house. 

In the second group, Maryland fixes the number as equal to both 
houses of the legislature; South Carolina, Minnesota, Nebraska, Ohio, 
South Dakota, Florida, Kentucky, Montana, and New Hampshire 
require the same number as the lower house of the legislature. Illinois 
and Colorado establish the number as twice that in the state senate. 
In Michigan there are three from each senatorial district. New York 
requires three delegates from each senatorial district and fifteen at 
large. Missouri uses a similar plan with two from each state senatorial 
district and fifteen at large. Delaware fixes the number at forty-one and 
also fixes the number from each district. Georgia simply requires that 
representation in the convention shall be based upon population, as 
nearly as practicable. In those states in which the number is not pre¬ 
scribed by the constitution and within the limits fixed in those states 
with maxima or minima, the legislature may fix the number in the act 
calling the convention. 

In only six states are the qualifications of delegates prescribed by 
the constitution. In California they must possess the same qualifica¬ 
tions as those required for members of the legislature. In Colorado, 
Illinois, Missouri, and Montana they must have the same qualifications 
as senators and in Kentucky the same as for members of the lower 
house. In other states, the qualifications may be fixed by the legisla¬ 
ture in the act calling the convention. 

The time of holding the election of delegates is dealt with in the 
constitutions of only six states. In Michigan it is the next biennial 
spring election. In New York it is the next general election for mem¬ 
bers of the lower house. Delaware requires the legislature to provide 
for the election of delegates at the next session after a popular vote 
in favor of a convention. The time is fixed as the following general 
election. Kentucky specifies the next general state election which does 
not occur less than ninety days after the passage of the act calling the 
convention. In West Virginia the members of the convention may not 
be elected until at least one month after the result of the vote on the 
calling of the convention is published. In Missouri the time is fi.xcd 
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by the governor, within six months after their election. Where the 
time is not fixed, the legislature is free to fix a date in the conven¬ 
tion act. 

In California and New Hampshire the delegates are required to 
be chosen in the same manner as members of the legislature; in Colo¬ 
rado and Illinois, in the same manner as state senators; and in Minne¬ 
sota, Montana, Nebraska, and South Dakota, in the same way as 
members of the lower house of the state legislature. In Ohio they must 
be nominated by petitions only and voted for upon independent and 
separate ballots without emblem or party designation. In Kentucky the 
legislature is enjoined to provide in the act calling the convention for 
comparing polls (counting votes) and giving certificates of election to 
delegates elected.^® There is little doubt that the legislature would have 
such power even in the absence of a constitutional provision. 

Only in Delaware, Kentucky, Michigan, Missouri, and New York 
are constitutional conventions expressly given authority to act as judges 
of the election and qualifications of their own members. But it would 
seem that such power could be exercised by the convention even in the 
absence of an express grant. It surely would not be reposed in the 
legislature. The courts could not assume jurisdiction without statutory 
authority. It seems that such power would be upheld as incidental to 
the existence of a convention. 

Vacancies in the convention are filled as they are in the legislature 
in Colorado, Illinois, and Montana. In Delaware they are filled by the 
electors of the district or county from which the delegate was chosen 
and the pvernor is directed to issue writs of election for the purpose.’ 
In Michigan vacancies are filled by appointment by the governor of a 
qualified resident of the same district.^® In New York, where there are 
both district delegates and delegates at large, vacancies in the former 
are filled by vote of the remaining delegates from the district, and in 
the latter by the remaining delegates at large. In the absence of consti¬ 
tutional provisions, the mode of filling vacancies would seem a proper 
matter for definition in the convention act. It is hardly a proper ques¬ 
tion for decision by the convention itself. 

Compensation for the services of delegates is mentioned in the con- 
stitu^s of eight states. In Delaware it is to be “as provided by law.” 


«ate of another .tele- 

methntl Of filling vacancies among the clelcp^M of the 

electionsTo^SIie‘'^omesj 5 .**' convention of 1835 onlererl two special 
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The legislature is required to fix the amount and provide for its pay¬ 
ment in the act calling the convention in Colorado, Illinois, Kentucky, 
and Montana. In Michigan delegates receive $1,000 and the same 
mileage as members of the legislature, but the compensation may be 
increased by law. In New York the payment is the same, as to salary 
and mileage, as that for members of the lower house of the state leg¬ 
islature. In Missouri delegates receive ten dollars per diem and mileage. 
In the other states, while service is often without compensation, the 
question of whether compensation shall be paid, and the amount, is left 
to the decision of the legislature. 

The extent to which the legislature may go in placing restrictions on 
the power of the convention to deal with any proper constitutional 
question or in regulating the details of the convention's procedure is 
a disputed question. Jameson asserted that a convention is absolutely 
bound by any restrictions which may appear in the legislative act by 
which it is called. But he held that these limitations “must be in har¬ 
mony with the principles of the convention system, or, rather, not incon¬ 
sistent with the exercise by the convention, to some extent, of its 
essential and characteristic function ** Roger Sherman Hoar had a dif¬ 
ferent viewpoint. He said in essence that the question of the power 
of the legislature to control the convention depends largely upon who 
passes the convention act. If the legislature passes it, it probably as not 
binding upon the convention; if the people pass it, it probably is bind¬ 
ing. It is clear that the legislature cannot bind a convention authorized 
by the constitution. Where conventions have acceded to legislative 
restrictions, this merely proves that the restrictions seemed reasonable, 
not that they were binding.^- Walter F. Dodd states the middle ground 
between the theory of legislative supremacy advanced by Jameson and 
that of the superiority of the convention. He says: “The better view 
would seem to be that the convention is a regular organ of the state 
(although as a rule called only at long intervals), it is neither sovereign 
nor subordinate to the legislature, but independent within its proper 
sphere.” 


The Work of the Convention 

A constitutional convention has the same power as a legislature to 
determine its own rules,-"* choose its own officers and employees,-^ and 


1- ’I Ibul.. pp. 352, 378 fF. 

22 Hoar, o/?. cit., p. 121. 

2!i Dodd, op. cit., p. 80, cf. A. C. Braxton, “Powers of Conventions,” Virginia Law 
Register (1901), Vol. 7, pp. 79 ff. 

2- 1 This is expressly provided in the constitutions of Delaware, Michigan, and New 
York. 

2.'i In Colorado, Illinois, an<l Montana, the legislature fixes their pay. The convention 
is cxprc.Ksly authorized to handle the matter in Delaware, Michigan, and New York. 
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provide for its printing.The legislature is enjoined to provide for 
the expenses of the convention in the act calling the convention in 
Colorado, Illinois, and Montana. In all states the appropriation of 
needed funds must be made by the legislature, as a convention has no 
appropriating or taxing power.^”^ 

When the convention meets, it usually organizes in much the same 
manner as the lower house of a state legislature. Officers are elected, 
rules adopted, and committees appointed. There is usually a committee 
for each article of the existing constitution, with others to consider 
special questions or new proposals which do not fit into the existing 
framework. There were 31 committees in the New York convention of 
1894. 16 in that of Virginia in 1901-1902. 29 in Michigan in 1907- 
1908, 25 in Ohio in 1912, and 39 in Illinois in 1869-1870.-® The same 
reasons for few committees of small size apply in a constitutional con¬ 
vention as in a state legislature.-^ Parts of the existing constitution are 
referred to the committees, as are also proposals from the delegates for 
new sections or for the amendment of old ones. 


When the committees are ready to report, they present their recom¬ 
mendations to the convention where they are usually debated in com¬ 
mittee of the whole. Then, after amendment, they are usually referred 
to a special committee on arrangement and phraseology, which is re¬ 
sponsible for presenting the final draft of the constitutional document 
to the convention for its approval. 

The vote necessary for the submission of amendments by a conven¬ 
tion is specified only in the constitutions of Michigan and New York, 
where the assent of a majority of the delegates elected is required. This 
matter would ordinarily, in other states, be left to the decision of the 
convention No doubt a mere majority of a quorum could be estab¬ 
lished as the requisite vote. Upon conclusion of the business of the 
^nvent^n It is required to adjourn in Kentucky, Michigan, and New 
York. Such action would presumably be taken in any state, and the 

convention itself would be the sole judge of whether or not its business 
had been completed. 


Ratification 

As already noted, in every state but Delaware, proposals for amend- 
mg the constitution now must be submitted to popular vote. The time 
of_tl^lect.on for voting upon the approval of convention proposals 

Now canK,i,u,!o„,nI provisions on this point in Delaware, Michigan, anti 

^ H^roiiriCr'' 

Vol. 5. A,'. »»= State Constitution,” Proc. Acad, of Pol. Sci. (1914) 

-^Cf. Chap. 11, post. 
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or a method of fixing it, is specified in several states. In Michigan it 
occurs on the first Monday in April following the final adjournment 
of the convention, providing ninety days intervene; if not, the vote is 
taken at the next general election. The next general election following 
the adjournment of the convention is specified in Utah. In Arizona 
and Oklahoma the vote may be taken at a general or a special election, 
but whether the choice between these alternatives is to be made by the 
convention or by the legislature is not clear. In California the vote is 
taken at a special election called by the legislature. New York requires 
a vote at a time fixed by the convention, not less than six weeks after 
Its adjournment. In Colorado, Illinois, and Montana, the convention 
may fix the time, not less than two months nor more than six months 
after adjournment. In Missouri a new constitution proposed by a con¬ 
vention is voted upon at a time fixed in it not less than sixty days nor 
more than six months after adjournment. 

In the absence of a constitutional provision, the question of whether 
the time for a vote on ratification would be fixed by the convention or 
by the legislature is a difficult one. On the one hand, the proposals 
should be given adequate publicity, but should not be required to wait 
too long before a vote is taken. On the other hand, the power to order 
a vote involves the power to create expenses by an election. Since the 
legislature alone may make appropriations, it would seem that it would 
have the power to fix the time of the election and provide for the neces¬ 
sary expenses. The legislature would be under a moral obligation to 
act promptly. With biennial legislative sessions being the rule in most 
states, a long delay might occur if the convention adjourned shortly 
after the adjournment of the legislature, unless a special session were 
called by the governor, as it should be, to provide for the election to 
consider the convention’s proposals. 

The vote necessary to adopt the proposals of the convention differs 
from state to state; a majority voting on the question is the most usual 
rule.^® But in Colorado, Illinois, Montana, and Utah a majority of 
those voting at the election is specified. New Hampshire requires two- 
thirds of the qualified voters present and voting upon the question at 
town meetings. Five states require ratification without specifying the 
niajority.^^ Where the constitution is silent upon this point, as many 
are, a simple majority of those voting on the question probably would 
suffice to ratify. 

Unless provided otherwise, amendments and revisions prop)Osed by 
constitutional conventions take effect upon canvass of the vote, if they 
have been adopted by the requisite majority. In Michigan and New 

'*^0 Arizona, California, Maryland, Michigan, Missouri, Nebraska, New York, Ohio, 
and Okl.ahonia. 

Idaho, New Mexico, Washington, West Virginia, and Wyoming. 
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York they take effect on the first day of January following ratification. 
In Missouri thirty days after ratification is specified. 

The work of constitutional conventions frequently results in an 
entire new constitution, containing numerous changes in the previous 
law. In such cases the question frequently arises as to whether the new 
constitution should be submitted to the people as a whole, or whether 
the changes proposed should be submitted separately. Both methods 
ave been ernployed. When the document is submitted as a whole, the 
opposition of minority groups to specific sections may be united to 
defeat the whole proposal. If the sections are submitted separately, 
tiese minorities cannot defeat the sections to which they object, let 
alone the whole document. For this reason, even though there may 
be tvventy or more sections amended, a separate vote on each has been 
und most satisfactory. The principal objection to it is that the con- 

wn^ "^any needed minor changes which 

whn ^ be included if the document were to go before the people as a 
whole. It might be desirable to develop a compromise form of sub- 

’n^ major controversial changes would be set forth sepa- 
sSe’^I^up.3^ ^ phraseology would be contained in a 


Constitutional Commissions 

An innovation in constitution making seems to be gaining in favor 
Constitutional conventions are being dispensed with in favor of con¬ 
stitutional commissions, especially when only scattered amendments are 
deemed necessary. This plan has been particularly popular in New 
Jersey, ^t has also been used in New York, Maine, Michigan Rhode 

usui rrrroffic-^"'^'fcommissions 
usually are unofficial and, since they are not provided for by the state 

constitutions, they may also be called extraconstitutional. The leHstl! 

ture, or the governor, appoints a number of well-qualified citizens to 

a" ufelTif ann"" to the legis! 

ature and, if approved by it, the proposals acquire the same status as a 

legi^slative proposal and may be offered for ratification by the people 
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tutional convention today in such a state as New York, Illinois, or 
Ohio, may easily amount to a half million dollars; the whole cost of the 
Virginia commission of 1927-1930 was $30,000. Second, it usually is 
much smaller in size; the Virginia commission numbered seven. This 
gives the commission a great advantage in the conduct of its business: 
full and free discussion can be had in a short time and action can be 
taken promptly; all can participate actively in the discussion—there 
need be no drones. Third, the commission is appointed rather than 
elected. The phrasing of constitutional provisions is a technical task. 
A convention may be, and usually is, composed of a few capable and 
many mediocre men. The commission, if carefully chosen, is usually 
composed of some of the most outstanding men and women of the 
state. Persons will accept appointment on such a commission who 
would not be willing to take the time, bear the expense, or endure the 
strain of a campaign for membership in a constitutional convention. 
On the other hand, it may be argued that to deprive the people of a 
direct voice in choosing those who are to formulate important changes 
in their fundamental law is undemocratic. Yet it should be noted that 
the representatives of the people in the legislature must approve of the 
commission’s work, and after that the people themselves decide directly 
whether they are willing to ratify it. If the process of legislative pro¬ 
posal and popular referendum is valid and democratic, so is the com¬ 
mission method, for it follows the same procedure after the proposals 
have been formulated. 

W. F. Dodd feels that “the constitutional commission is useful 
under proper limitations as an adviser of the legislative bodies, but 
should not be employed as was attempted in Michigan, to make a com¬ 
plete constitutional revision through legislative proposal.”®^ 


Suggested Problems for Study 

1- Compare the membership of a constitutional convention in your state 
with that of a contemporary session of the state legislature, as to poli¬ 
tics, age, experience, and standing in their community, 

2. Make a comparison between the organization and rules of the most 
recent constitutional convention in your state and those of the state 
legislature. 

3. Describe the membership and work of a constitutional commission in 
your state or in a nearby state. What did it cost and what did it accom¬ 
plish ? 

4. How far have the proposals of constitutional conventions in your state 
been approved by the voters? 


33 Dodd, Revision and ylmendmcnt of State Constitutions, p. 26S. 
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5. In what respects does your present state constitution now need amend¬ 
ment or revision? How would you recommend that these changes be 
accomplished ? 

6 . To what extent have partisan politics played a part in the selection of 

convention delegates and in the deliberations of constitutional conven¬ 
tions in your state? 



CHAPTER 5 

THE WELLSPRINGS OF OUR LAWS 


Implicit in the discussion of the constituent process which precedes 
and of the process of statute lawmaking which follows is the concept 
of political invention. Political ideas, eventually resulting in sections 
or articles of constitutions or in statutes or amendments, if traced to 
their origin, will be found to be the brain children of some individual, 
their political inventor. Laws have their origins in the everyday life 
of the common people, not in the legislative halls. 

Social Invention 

The person who is sensitive to a social need and who believes he has 
a formula which will serve as a remedy for some evil is the real law¬ 
maker, the inventor whose idea becomes a part of our social heritage. 
However, just as the mechanical inventor is usually unable single- 
handed to construct factories and to manufacture and market his prod¬ 
uct, so the social inventor must turn to others for aid in securing the 
adoption of his idea. 

In early civilization, before laws Avere written, they were made and 
administered by the older and wiser members of the community. But 
as individual property became more widely diffused and as emerging 
social ideals became more definite and less barbaric, an organization 
expressly for the formulation of public policy became necessary. The 
Laws of Alfred were merely a codification of the customs of the peo¬ 
ple, When Parliament first came into being there Avas little thought of 
changing the accepted customs through legislative fiat. The popular 
assembly Avas considered rather as a curb on the CroAvn. The ideas 
which came to or Avere generated within it Avere all designed to serve 
that end. The concept of sumptuary laAvs—attempts to change custom 
by legislative act—^appears much later. Today it forms a significant 
part of our idea of the legisIatiA'^e function, as is demonstrated by the 
Eighteenth Amendment to the Constitution of the United States, the 
Volstead Act (both of Avhich haA^e since disappeared), and by the vari¬ 
ous laAA'^s on gambling and Sabbath observance. 

If laAvmaking today rested solely upon custom, as it did in the days 

66 
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of Alfred, there would be little point to a discussion of political 
inventors and their inventions. The origins of custom are commonly 
lost in the mists of antiquity. Traditions are passed by word of mouth 
from father to son, from neighbor to neighbor. Political inventors 
there would be, but they would be difficult to identify. 


The Genesis of Legislation 


A person in his right mind would not go about saying, “I propose to 
originate a new custom.” Yet often a proposal by an individual for a 
new way of doing things gradually commends itself to the great mass 
of the people and by easy stages a custom comes into being. Perhaps a 
couple of generations should suffice to indicate its tenacity and likeli¬ 
hood of permanent survival. Yet some customs which seem well en¬ 
trenched for an even greater period are sometimes quickly swept away. 
Witness the custom which originated at the time of the refusal by 
George Washington to stand for election to a third term. This action 
w^ certainly not intended by Washington as a precedent. But when 
Jefferson declined a third term, saying no one should ever presume to 
serve longer than the Father of his Country, a precedent was estab- 
ished which lasted for more than a century and a quarter; although 
given widespread public support, it was swept away overnight by the 
election of F. D. Roosevelt to a third term in 1940. 


Custom as a Basis for Law.—The prestige of the one who proposes 

some new way of doing things has much to do with the speed with 

which the idea is adopted, and even with its tenacity of existence after 

acceptance. If any lesser person than Jefferson—the one person most 

affected by his proposal—had suggested the anti-third-term custom 

It seems likely that it would have been slow of adoption if it had been 

adopted at all. On the other hand, such a custom as that of requiring 

a Congressman to be a resident of the district he represents would 

appear to anse out of widespread feeling on the part of many people, 

without individual sponsorship, that a representative should live in his 

district if he is to present its viewpoint and problems adequately. This 

custom probably arose simply by the refusal of the voters of many 

different districts to elect nonresidents. It is significant that a different 

trachtion obtains in England with reference to the election of members 
of Parliament. emuers 

Customs and traditions become habits of life. They grow slowly 
they change with difficulty. Hence a statute which runs contrary to the 
habits of the people is difficult to enforce. Such was the Volstead Act 
which ran counter to the long-established custom of those who made 
wine and distilled liquors for their own use and that of their friends. 
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A law which would seek to change our rule of the road to that of 

England to drive on the left side of the highway rather than the 

right—would encounter almost insuperable difficulties in retraining 

millions of automobile drivers, and would cause an enormous loss of 

life from accidents during the training period. A change from left to 

right in England also would be serious, although there are fewer 

drivers there and they are accustomed to driving more slowly than in 
this country. 

Thus he who would terminate a custom labors under difficulties 
almost as great as he who would start one. Only a rash man or one 
deeply convinced of his mission to save others from themselves would 
seek to secure the enactment of a law to alter long-established habits 
of life. Inertia binds most people against change. Positive hostility is 
aroused by what are called “invasions of individual rights” to privacy. 
In a democracy such opposition must be “softened” by education before 
a legislative program can be successful. Even then, unless there is posi¬ 
tive danger to others, as in unhealthful and unsanitary housing, public 
sympathy would probably be with the man who claimed the right to 

live his own life,” or who stoutly asserted that “my house is my 
castle.” 

Adaptation of Law to Social Need.—When we turn away from the 
broad field of custom and habit to that of legislative fiat, a different 
pattern immediately appears—a field in which changes may occur over¬ 
night in response to organized pressures. Sometimes laws create modifi¬ 
cations of existing custom and win support because of their limitations 
of the rights of a few in the interests of the many. Such, for example, 
are zoning ordinances, enacted by local councils, under authority of the 
police power of the state. Such laws limit the absolute character of cer¬ 
tain property rights—such as that of building on 100 per cent of a lot 
area—thus denying light and air to occupants of buildings on adjoining' 
premises. They also limit the type of use which may be made of real 
estate. A fertilizer plant cannot be constructed in a residential section 
or a gas station next door to a home. Such laws are opposed by some 
owners of real estate who wish to use their property in any way they 
like without reference to their neighbors, but they are supported by 
most property owners who see in them a guide for orderly city develop¬ 
ment and a protection to property values. 

A similar situation is found in the development of workmen’s com¬ 
pensation laws. Under the common law as it had been developed dur¬ 
ing and after the Industrial Revolution, the employer assumed little 
risk for injury to or death of his employees. The defenses of “assump¬ 
tion of risk,” the “fellow-servant doctrine,” and “contributory negli- 
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gence*’ enabled employers to escape financial responsibility when suits 
for injury or death of workmen were brought against them. The work¬ 
men s compensation laws set aside these common law defenses and re¬ 
quired employers to meet squarely the problem of compensation, usually 
through the insurance of these risks as one of the expenses of doing 
business. In many states the law goes even further and compels the 

employer to purchase his insurance by paying premiums into a public 
fund. 

New conditions brought about by the widespread use of new me¬ 
chanical inventions often lead to political inventions in order to control 
their effect upon personal and property rights. Before the advent of 
airplanes the rights of the owner of a fee-simple title to real estate were 
said to extend below the surface to the center of the earth and above 
the surface to the highest heaven. A question soon arose as to whether 
an airplane flying through the air committed a trespass against the 
owner of the land below. Common sense dictated a modification of the 
previous rule, and today airplanes are held to be trespassers only when 
they approach so near the surface of the ground as to interfere with 
the owner's use of the surface.^ There has also been some modification 
ot the od practice concerning subsurface rights.^ Grants of public 
lands as homesteads now reserve to the national government the min¬ 
eral rights beneath the surface so that today, in many cases, even a fee- 

simple title to real estate bears many limitations unknown a half 
century ago. 

Generally speaking, legislation finds its origin in a felt social need 
Thence .t progresses through the stages of proposal of a general rem¬ 
edy, chscuss.on and advocacy, framing of a specific legislative proposal 
introduction anc passage through a com[K-tent legislative body and 
en orcement with the aid of the civil authority and, if necessar;, the 
military forces of the state. If difficulties arise in the administration 
of the law, new proposals are made for amendments to the existing 

Iv'nl, nr T the Same cycle. The description and 

eraluation of this process form the theme of this book and the sub- 
Stance of most college courses in legislation. 

Not all social needs are susceptible of legislative amelioration For 
examp e, poverty cannot be abolished by legislative fiat. Attacl« can 
be made on segments of the problem through old-af--e nensions tlirrn,, 1 
pensions to the blind and to mothers of dependent children, and throu-h 

nh,les z.. Grand Junction Mining and Fuel Co.^ 86 Colo. 418. 282 Pac. 260 (1929). 
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nature and long-established habits of thought and action are more 
hkely to respond to education than to compulsion in such fundamental 
matters. We cannot completely abolish crime, since its causes are so 
diverse, but we can greatly reduce its incidence by proper preventive 
measures By and large, legislation makes its attack on these broad 
social problems obliquely and by piecemeal efforts at improvement. No 
one can deny that great progress is being made, but no one is so opti- 
niistic as to think that Utopia is just around the corner. 

To have a significant influence, therefore, the political inventor must 
confine his legislative proposals to what is feasible. Rube Goldberg*s 
fantastic mechanical contraptions may be amusing, but they are not 
practical. Some social inventions are just as ludicrous because they 
Ignore human nature and human experience or because they propose a 
long, circuitous route to an objective that can be reached simply and 
directly. Ignorance of history often leads to such results. Many ex¬ 
periments of social significance have been tried and found wanting. 
Ihere is no object in trying them again. A mere change in physical 
surroundings cannot validate them, if human nature has not changed. 
It can reasonably be assumed that the basic drives of human nature 
have changed little since the dawn of recorded history and will change 
little more in the future, although many persons believe that there can 
be and is progress in the moral and intellectual field. 

Creating Popular Support for Legislation-Many persons have 

little sensitivity to social ills. They probably will never become political 
inventors. But they form the vast lethargic public who must become 
sufficiently aroused to demand a change or at least to tolerate it if it 
comes. On the other hand, many political inventors, although they are 
real humanitarians, have little or no skill in organizing support for 
their proposals. For them some assistance is necessary. Since society 
itself has not organized this function it is usurped by the many thou¬ 
sands of organized groups, including political parties, into which our 
people are divided. 

Leaders of such organizations are often very successful in securing 
money, mobilizing energy and producing results in the enactment of 
legislative ideas proposed by their members. In fact, it is doubtful today 
that a lone individual would have much chance of getting an idea be¬ 
fore the public or before a legislative body unless he had some sort of 
prestige. Even the insignificant member of the rank and file of an 
organization often finds it difficult to line up its leaders for his idea. 
So here again, prestige comes to the fore and serves as a facilitating 
factor in legislation. The concept of economic advantage is undoubtedly 
the motivating factor in the activities of many such groups. Legisla- 
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tion is sought which will confer some special privilege, or the enact¬ 
ment of economically burdensome legislation is opposed. Much more 
will be said on these points in a later chapter on the activities of the 
lobby.® 

The inventor of a legislative idea seldom is the one who puts it into 
legislative form. Large organizations—businesses, trade associations, 
labor unions, and others—have legal talent continuously available for 
this purpose. While the technical problems of draftmanship form the 
subject matter of a later chapter,^ we should note here the efficiency 
of large and well-financed groups in getting their proposals ready for 
legislative consideration. Government officers at all levels of govern¬ 
ment are equally efficient. The many legislative proposals which they 
originate are customarily drafted by public attorneys or drafting 
experts employed by the government. By skillful phrasing and adequate 
attention to the requirements of legislative form, draftsmen focus at¬ 
tention on the merits of their proposals; or by equally skillful art, they 
contrive to insert “jokers” concealed from all but the most erudite 
attorneys in the legislative body. The extent to which “popular” law¬ 
making has fallen into the hands of the experts is unknown to most 
citizens. Little research upon this subject has been undertaken, but 
two related studies, completed in Ohio in 1929 and 1939, deserve atten¬ 
tion as typical. 


Sources of Legislation in Ohio 

The state legislative body in Ohio consists of a house of representa¬ 
tives of approximately 135 members and a senate of approximately 
35 members. It is the only state in which the number of members in 
both houses varies from one session to the next. The reason for this 
variation will be explained later. At this point it is necessary to note 
only that because of an amendment to the state constitution in 1903, 
each county, regardless of population, is given at least one representa¬ 
tive in the house. Three-fourths of the 88 counties are rural and they 
are thus enabled to control the majority of legislative seats in the 
house. The senate, on the other hand, is elected from districts which 
are required to be, and generally are, substantially equal in population. 
Since Ohio’s population is 65 per cent urban, the cities thus control the 
senate, and the farms control the house. 

In 1929 the writer had an opportunity to become acquainted with 
substantially all of the 31 members of the senate, and to discuss with 
them the pressures of the lobby and the administration for the intro- 


^ Cf. Cli.ipter 7, post, 
('f. Chapter 17. post. 
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duction of bills. Before the close of the session a careful record was 
compiled of the source of each of the 267 bills which were introduced. 
This material was summarized and published.® 

This study was repeated ten years later by members of the author’s 
class in Legislation at the Ohio State University. This same class pro¬ 
vided the trained assistance for a parallel study of the house of repre¬ 
sentatives, an undertaking much too formidable for an individual. 
These later studies also were published.® 

A comparison between the two sessions of the Ohio Senate, ten 
years apart, suggests some interesting conclusions. The following table 
presents the facts discovered in the two studies: 

1929 1939 


Introduced Passed Introduced Passed 

No. % No. % No. % No. % 

Member Bills . 70 26 6 8 74 24 16 16 

Lobby Bills . 119 45 29 40 125 40 37 39 

Public Bills . 78 29 38 52 112 36 44 45 

Total . 267 100 73 100 311 TOO TOO 


The three categories into which the bills have been divided require 
some explanation. Among “member bills” are those introduced on 
behalf of legislative committees, including interim study groups as well 
as those claimed by the members as their own inventions. Among 
‘‘lobby bills” are all those introduced on behalf of organized citizen 
groups, many of them established for the sole purpose of influencing 
legislation, others having legislative programs as an important aspect 
of their service to their members. Among “public bills” are all “admin¬ 
istration measures” proposed by the governor in his messages, bills 
prepared by state and local government agencies, many of them merely 
amendatory of existing law, and measures introduced at the request 
of federal government agencies. 

A comparison of 1929 and 1939 shows practically no change in the 
number of “member bills,” but because of the larger total number of 
bills in 1939 the percentage of member bills introduced shows a slight 
decline. The success of members in getting their bills enacted into law 
is doubled—16 per cent of the total bills enacted in 1939 against 8 per 
cent in 1929. When the number enacted is compared with the number 
introduced, the contrast is even more striking. In 1929 only 8 per cent 
of the “member bills” introduced became law. In 1939 the percentage 
had risen to 21 per cent. The individual members were much more 

"Where Does Legislation Originate?” National Municipal Review (Sept., 1929), 
Vol. 18 . pp. 565—567. 

6 "Well Springs of Oitr Laws,” National Municipal Review (Oct., 1939), Vol. 28, pp. 
689-693, on the senate; and "Who Writes Our Laws?” Stale Government (Nov., 1939"), 
Vol. 12, pp. 199-200, 208-209, on the house. 
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successful in the latter year in piloting their pet measures to a safe 
harbor. 

“Lobby bills” showed a decrease in comparison to the total intro¬ 
duced at the beginning and the end of the decade. While in 1929 they 
constituted 45 per cent, ten years later they were reduced to 40 per 
cent, although the total number of bills introduced at the behest of the 
lobby showed a slight increase—from 119 to 125. The effectiveness 
of the lobby’s effort in securing adoption of its measures, however, 
shows practically no change. Forty per cent of the measures adopted 
in 1929 were sponsored by the lobby while in 1939 the percentage was 
39. It should be noted that insofar as number of bills introduced is 
concerned, the lobby tops both of the other groups. 

The third category, “public bills,” enjoys a high prestige, backed as 
they frequently are by high state and local officials or even by powerful 
federal departments. The pressure for their enactment is enormous. 
Furthermore, they are frequently framed as amendments to existing 
law and advocated as necessary to remove impediments to effective 
administration. The highly effective character of their backing was 
shown most strikingly in 1929 when, although this category included 
only 29 per cent of the bills introduced, it included 52 per cent of the 
bills which became law. The percentage of public bills which became 
law showed a substantial reduction in 1939 over 1929, a fall from 52 
to 45 per cent. Yet the category continued to include a larger per¬ 
centage of the bills passed than cither of the others. 

It should be borne in mind that these figures are for a single state 
and cover only one house for two sessions a decade apart. They form 
the basis for some hypotheses which can be verified only by studies of 
similar character made in many other states. It may well be that every 
state will show a substantially different pattern. It may be that other 
states will show more variation over a period of time than is suggested 
by the Ohio figures. With these reservations, it would seem reasonable 
to suggest the following hypotheses: 

1. Contrary to popular impression, state legislators are not so much 
lawmakers as law reviewers, sifting from a great mass of mate¬ 
rial, which they do not originate but which is presented to them, 
the measures which they will permit to become law, 

2. IMore legislative proposals originate with the lobby than with 
cither the members themselves or the administration and other 
public agencies. 

3. Bills prepared by federal, state, and local government executive 
agencies are playing an increasingly important part in the work 
load of state legislative bodies. 
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4. In view of the fact that so little leg’islation really originates with 
the members, the time may have come when we should frankly 
abandon the fiction that the member whose name is attached to a 
bill is its author. We might also go further and require that the 
names of the real author and the lobby sponsoring a bill be printed 
on it so the public may know its parentage.^ 

5. In the interests of democratic government, the time may also have 
come to curtail the power which members now possess to refuse to 
introduce bills by permitting any citizen or group to propose them, 
as in Massachusetts. 

6. Legislative bodies need much trained assistance in reviewing pro¬ 
posed legislation. Some competent person should examine it as to 
form and determine whether it contains jokers. Others should 
prepare for the use of the members research studies upon the 
probable social, economic, and political consequences of the enact¬ 
ment of each proposal. The individual members hardly can be 
expected to possess adequate technical qualifications for either of 
these tasks. 

Less conclusive, but lending support to many of the foregoing hy¬ 
potheses, is the study made in 1939 of the sources of legislation in the 
Ohio House of Representatives. The arduous task of interviewing 135 
members concerning all of the 677 bills proved a bit too much for a 
student group. However, data were secured on 542 bills, 80 per cent 
of the total introduced. Basing the figures only on this 80 per cent and 
using the categories used in the senate study, the distribution was as 
follows: 

Bills Introduced Bills Passed 


No. % No. % 

Member Bills . 162 30 30 26 

Public Bills . 144 26 36 32 

Lobby Bills . 236 44 47 42 

Total . 5^ TM TT3 W 


From these figures it would seem that of the three groups, the public 
offices were most successful in securing the adoption of legislation 
originating in the house, just as they were in the senate. While they 
procured the introduction of only 26 per cent of the total number of 
bills, they secured 32 per cent of the laws, mostly at the expense of the 
individual members, who secured enactments of only 26 per cent while 
introducing 30 per cent. 

Comparing these figures with those cited above for the 1939 session 
of the senate, it would seem that house members are distinctly more 

" This is substantially wbat is done in Massachusetts where the names o( the petitioners 
appear on the printed bill. 
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active in introducing bills than are members of the senate—30 per cent 
in the house against 24 per cent in the senate. But one must remember 
that there were 35 senate members and 74 member bills, more than two 
per member, while in the house there were 135 members and 162 bills, 
only a little more than one per member. However, the larger number 
of member bills in the house affects all the other figures, too. For ex¬ 
ample, the lobby introduced 40 per cent of the senate bills and 44 per 
cent of the house bills. The success of the lobby in securing enactment 
of its measures was only slightly lower in the senate—39 per cent 
against 42 per cent in the house. Lobby bills really monopolize the 
lion’s share of introductions in the house, 44 per cent against only 40 
per cent for the senate. In the senate, 45 per cent of the bills enacted 
were public sponsored, while in the house it was only 32 per cent. 

Many more studies of this character will be required before gen¬ 
eralization will be safe. It seems probable that the hypotheses stated 
above are almost as valid when applied to the house as when applied 
to the senate. Most of the differences arise out of the size of the two 
bodies and the character of their constituencies. But since every bill, 
before final enactment, must be passed by both houses, the significance 
of any differences tends to disappear. 


Summary and Conclusions 

Proposals for new legislation originate in the inventive minds of 
socially sensitive individuals. Legislation to meet the social needs 
sensed by such persons passes through a long process of formulation, 
education, reformulation, political sponsorship, and finally enactment. 
The marshalling of public opinion for such changes is commonly done 
by large and powerful organizations. They bring their political pres¬ 
sure to bear upon legislative bodies, often for selfish ends. Sometimes 
persons with high political prestige can secure the embodiment of their 
ideas in law, but ordinarily the individual citizen can secure legislative 
action only through organized pressure groups. 

Studies of the introduction and enactment of hills in the Ohio leo-is- 
lative body suggest the true role of such lawmaking agencies. Once 
the public understands that the most important function of a legislator 
is not to create but to pass judgment on the ideas of others, a revolu¬ 
tion will result in the concept of the type of person to be chosen for 
such work and the type of assistance he must be given if he is to reach 
conclusions which are in the public interest.® Many of our antiquated 
forms o f procedure then can be swept away and new ones substituted. 

V\ a ]eRi<;lator may not occa-^Jonally be a social inventor 

also, but It shoul.l be clear from what has been saul that such cre.ativeness in the lei^fsln i 
Jb not l<» Ijc cx|)cctcd. \\ c can he Krntetiil wlien it appears. ^ • iatur< 
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Suggested Problems for Study 

1. Prepare a history of a single legislative measure which became a law 
at the most recent session of your state legislature. Talk with the mem¬ 
ber who introduced it to ascertain where he obtained it and then try 
to trace it to its origin. 

2. Make a study of the bills introduced in and passed by one house of 
your state legislature paralleling the studies reported in the text for 
Ohio. Compare the results obtained with those shown for Ohio. 

3. Study and report upon the legislative program of one statewide organi¬ 
zation in your state, paying particular attention to the real sources of 
the legislation proposed. 

'4, Discuss zoning legislation with a number of persons in your city, in¬ 
cluding some renters and some property owners, some owners of busi¬ 
ness property, some of residential property, and some of vacant land. 
Record the results and evaluate the degree of public acceptance of this 
type of legislation. 

5. Discuss with both workers and employers the workmen’s compensation 
law of your state. Record their opinions of its desirability and ade¬ 
quacy. Pay particular attention to suggestions for changes and ascer¬ 
tain as far as possible the origin of these proposals and their present 
status. 

6. Make a similar study of attitudes toward the federal and state Social 
Security program. 



CHAPTER 6 


POLITICAL PARTIES AND PUBLIC POLICY 


One of the most striking differences between dictatorship and 
democracy can be seen in the area of freedom of political organization. 
One of the first acts of a dictator who has come to power is the sup¬ 
pression of all political parties except his own.^ With his assumption of 
the power of the state, his authority over his own party becomes com¬ 
plete and any dissent within the ranks is ruthlessly put down without 
fear of indictment for murder. Thus the one party which is permitted 
to retain its identity becomes a propaganda organization for the indi¬ 
vidual at its head and is allowed a nominal existence in return for 
occasional delivery of controlled votes at “popular referenda.” The 
party revenue is derived from the revenue of the state, and party men 
who can be relied upon to follow the party line without question are 
placed in all positions of authority. The party speaks when it is told 
to do so and can always be counted upon to indicate approval of 
dictatorial decrees. Party organization under such conditions has little 
significance in the process of legislation. 

In democratic societies such as ours, government rests upon the con¬ 
sent of the governed. Hence political power is lodged with that group 
which is best able to mobilize popular consent. In order to effect such 
mobilization there must be complete freedom of association, of speech, 
and of the avenues of mass publicity. Only thus can parties be enabled 
to carry on their contests for supremacy without resort to physical vio¬ 
lence. Thus freedom of expression, when organized through political 
parties, becomes a substitute for the “right of revolution” asserted in 
the Declaration of Independence. Sovereignty is vested in the electo¬ 
rate, or at least in so many of them as make use of the ballot to decide 
which party shall form the government of the day; when confidence in 
that party is gone this sovereignty is used to retire it from power in 


91 - Mussolini, ^ry Autob{ooraf>hy (Chas. Scribner’s Sons. New York 1928) n 

This was my synthesis: let parties die. and the country be saved.” Adolf Hitler! 

‘I"** Hitchcock New \<>rk. 1939), p. 676. ‘■Political parties are in¬ 
clined toward compromises, views of life never. . . . Since a view of life is never willimr 
comH?i"^^ with another one it feels the obligation of fighting, by all available means, this 
comtition and the entire hostile world of ideas; that means of preparing their collapse." Cf. 

idiV; H-T , ’ ^-5 from Dictators (I ruverMty of Pennsylv.-inia Press. Philadelphia 

Sysfeiu^ '' ^kvle, and 'Iheir Epoch Making Invention—the One Party 
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favor of another.” The ballot box and the political party are the chief 
safeguards of democracy. 

VVhat is this political power which parties seek? C. E. Merriam 
insists that it “lies in a definite common pattern of impulse. ... It is 
a creature of habits, of culture patterns woven deeply into the lives of 
men. . . . Political power possesses a peculiar and indefinable inte¬ 
grating quality, important for the individual personality and for the 
social group of which he is a part. The concepts of order, of justice, of 
leadership, of responsibility, of trusteeship, and of cooperation are 
rooted deep in the inner life of the individual and the association of 
individuals which we term society; and the adequate functioning' of 
political powers is essential to the fullest and richest development of 
the individual no less than of the group life.”® 

A political party may be defined as an organized group of voters 
holding similar ideas upon public questions, who seek to put their ideas 
into effect through the nomination and election of public officials. It 
differs from a pressure group in that the latter is interested primarily 
in how power shall be exercised rather than in actually capturing public 
office and exercising power. The pressure group rarely puts forth can¬ 
didates of its own choosing, but commonly lends its support to those 
brought forward by political parties who are friendly to its cause.^ 
R. C. Brooks defines a political party as “a voluntary organization of 
individuals or groups of individuals advocating certain principles and 
policies as superior to all others for the general conduct of government, 
and which, as the most efficient method of securing their adoption, 
designates and supports certain of its leaders as candidates for public 
office.” ® 

Political parties have many functions which are not suggested by the 
foregoing definitions. Not only must they: (1) nominate the candi¬ 
dates, (2) organize and educate the voters, and (3) win the election 
for their candidates. They must also: (4) conduct the government in 
accordance with their declared policies, (5) provide an effective liaison 
among the three branches of government in order to overcome the evils 
of the separation of powers and provide a unified policy, (6) accept 
resix>nsibility for the success or failure of this policy, and (7) bind 
together, as completely as possible, the governments at the national, 
state, and local levels so that effective service can be rendered to the 
public under modern social, economic, and political conditions. 

2 A. V. Dicey, Law of the Constitntion (8th ed.. The Macmillan Co., London, 1926), 

7 3 

^ E. Merriam, Political Power (McGraw-Hill Book Co., Inc., New York, 1934'), 

pp. 7, 8, 10. 

r* C^^rooks! ^Political Parties and Electoral Problc7Jts (3rd ed., Harper & Bros., 
New York.'1933), p. 14. 
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If the suffrage is a public office, the political party, as the agency 
through which the voters are organized and their will is focussed upon 
public problems, is also a public agency. Its leaders hold the highest 
type of public office. Under the concept of President Cleveland that 
public office is a public trust,” they should be actuated by the highest 
and most unselfish ideals of any persons in the service of the state. 
Unfortunately, the political party in the United States is often uncon¬ 
trolled and irresponsible. Its leaders sometimes envision their function 
as no higher than the mobilization of votes to capture offices which 
can be used as party spoils. By those of whom most should be 
expected, least is given. Fortunately for the future of the nation, there 
appear to be enough high-minded altruistic persons—persons willing to 
serve rather than drive, to give rather than to receive—capable of sup¬ 
plying the top direction to our national government under the aegis of 
one or the other of our major political parties. But this condition is 
sadly lacking in some of our states and cities and in many of our 
counties, in these areas, spoils is the watchword and mediocrity or 
incompetcncy is the rule rather than the exception. 

James Madison, writing in The Federalist in November, 1787, 
described political parties as factions whose mischiefs called for con¬ 
trol. There had been little experience with such groups in the infant 
republic, but Madison foresaw that they would appear. He suggested 
that there were “two methods of removing the causes of faction: the 
one by destroying the liberty which is essential to its existence; the 
other by giving to every citizen the same opinions, the same passions 
and the same interests.” « The first remedy he declared to be worse 
than the disease. The second he considered impracticable. Since the 
causes of faction could not be removed, he believed that relief from its 
evils could be found only in controlling its cfifccts. This, he thought 
could be accomplished through representation, since the representattves 
vvould be a “chosen body of citizens whose wisdom may best discern 
the true interest of their country, and whose patriotism and love of 

justice will be least likely to sacrifice it to temporary or partial con¬ 
siderations.” ‘ 

The causes of faction, Madison pointc<l out, were sown in tlic natui-e 
of man. “A zeal for different opinions concerning religion, concernim-- 
government, and many other points, as well of speculation as of prac'’- 
tise; an attachment to different leaders ambitiously contendino- for 
pre-eminence and power . . . have . . . divided mankind into“ par 
ties, mll amcd them with mutual animosity, and rendered them much 

ten, Foundation, Washing- 

I. 
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more disposed to vex and oppress each other than to cooperate for their 
common good. . . . But the most common and durable source of 
factions has been the various and unequal distribution of property. 
Those who hold and those who are without property have ever formed 
distinct interests in society. Those who are creditors and those who 
are debtors fall under a like discrimination. . . . The regulation of 
these various and interfering interests forms the principal task of mod¬ 
ern legislation, and involves the spirit of party and faction in the nec¬ 
essary and ordinary operations of the government.'* ® 

Such an analysis reminds the student of the actuating principle of 
faction as envisioned by Aristotle in his Politics. “In all countries 
there are many poor and few rich ... but both enjoy liberty, from 
whence will arise continual disputes with each other for the lead in 
public affairs.” ® Harold Laski seems to favor a similar interpretation 
when he writes, “All political parties which endure for any considerable 
length of time are founded in economic discontents. . . . The party 
is a mechanism to control public opinion about property in the particu¬ 
lar waj^ its members deem desirable.” 

The founding fathers viewed the threat of political parties to the 
virtue and purity of our governmental operations with misgiving, if 
not alarm, Madison thought, in 1787, it might be possible to control 
them through the intricacy of our governmental machinery. But, by 
the end of Washington’s second administration, the menace appeared 
to be even more serious. In his Farewell Address to the nation, the 
father of his country inveighed against factions and counseled his 
countrymen to avoid them and their excesses as they would the 
plagued^ Already the growth of population and its great territorial 
diffusion made the continued personal rule of the landowners and 
merchants impossible. Some device had to be found for the education 
and organization of the electorate. 

Washington did not live to see the election of 1800, the first in 
which party organizations and discipline figured as a significant factor. 
Jefferson, who had been nominated by the Congressional Caucus of 
Anti-Federalists as their candidate for President, received the same 
number of votes from pledged electors as Aaron Burr, who was the 
party’s choice for Vice-President. There being no majority in the 


Ibid., pp. 55—56. 

^Politics (Ellis’ translation, George Rutledge & Sons, London, 1888), Bk. 3, p. 95. 

30 Harold J. Laski. Parliamentary Government in England (The Viking Press, Inc., 
New York, 1938), pi>. 76-77. 

** Prcsi<lent Washington in his Farewell Address openly condemned parties, saying that 
“all combinations and associations, uiider whatever plausible character, with the real design 
to <Hrcct, control, counteract or awe the regular deliberation and action of the constituted 
authorities are ... of fatal tendency. . . . The common and continual mischiefs of the 
spirit of party arc suflicient to make it the interest and duty of a wise people to discourage 
and restrain it.’’ 
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electoral college, the election was thrown into the House of Representa¬ 
tives where Jefferson was chosen after a long and strenuous effort by 
Burr to secure the Presidency for himself. This controversy led to the 
adoption of the Twelfth Amendment, which required the electors to 
cast separate votes for President and Vice-President. Thus the elec¬ 
toral college, pledged to support a party candidate, became an anach¬ 
ronism. Since 1800 every national election has witnessed activity 
by political parties. The Congressional Caucus gave way to national 
nominating conventions before the Civil War. Extensive use has been 
made of direct primaries during the last half-century. But through all 
of these changes the political party persists and remains the principal 
agency through which the electorate is organized for action at the polls. 
In recent years it has even acquired a new role—that of mediating de¬ 
mands by pressure groups for administrative action. In fact some 
students think this is now its principal function. There is no doubt 
of its importance, but it is submitted that the place of party influence 
par excellence is the legislative body, where public policy is crystallized 
into objective form. 


Two Parties or Many? 

The single party system is found only in dictatorships. Since World 
War 11 drastically reduced the number of states which follow a one- 
party policy, one must look to the dictatorship of the proletariat in 
Russia and its controlled satellite states, or to Franco’s Spain or Sal¬ 
azar’s Portugal for contemporary examples. 

In many democratic states there are two (sometimes three) parties 
of major importance. This is the general rule in English-speaking 
countries, such as the United States, Great Britain, and the dominions 
of the British Commonwealth. Some students profess to see in this 
situation the working out of a sort of natural law under which every 
person arriving at voting age finds it easy to classify himself as either 
liberal or conservative and align himself with the party which appropri¬ 
ately expresses his ideas. It was to satirize this view that Gilbert and 
SuPivan wrote in lolanthe: 

“That every boy and every gal, that’s born into the world alive 
Is either a little Liberal, or else a little Conservative.” 

Certainly political attitudes are not innate but acquired. Furthermore, 
they tend to change with age and experience. The common saying that 

the liberals of today are the conservatives of tomorrow” is not an 
idle observation. 

V. Taylor (ed.), A Treasury of Gilbert and Sullivan (Simon & Schuster New 

iork, i)p. 200-201, 
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Under parliamentary government, as in Great Britain and its 
dominions, the cabinet, as the government of the day, must command 
a majority of the votes in the lower chamber. This may be accom¬ 
plished either by one party having a clear majority or by two or more 
parties acting in concert in a coalition. In times of grave national emer¬ 
gency, party lines are temporarily forgotten and a single national 
government, representing all or nearly all of the parties, may be 
formed. But experience shows that such coalitions quickly fall apart 
when the emergency is over. In any case, when the ministry loses its 
command of the majority in the House, either by the dissolution of a 
coalition cabinet, or by defections, or by the election of new members 
from the opposition at by-elections, custom decrees that it resign, and 
the King summons the leader of the new majority to form a new cabi¬ 
net. As Harold Laski points out, “The real business of a political party 
in Great Britain is to get a government of its own leaders into office, 
and, if possible, keep it there. . . . Out of the great welter of con¬ 
fused desires by which every electorate is moved, it seeks to discover 
those which it believes most likely to prove attractive, and to use them 
as the basis upon which to win power.” 

A. N. Holcombe, after explaining the theory of the two-party sys¬ 
tem, goes on to say, “But the practise in states where the double party 
system has prevailed has not conformed to the theory. The two major 
parties have had principles, but the principles have tended to be the 
same.” This situation, in the United States, has been described even 
more graphically as follows: “The two major parties are like two bot¬ 
tles, identical in size, shape, and color, bearing different labels, but both 
empty.” Holcombe continues, “The double party system has worked 
well only when the circumstances have been specially favorable. It has 
been essential that the bulk of the people should be agreed upon the 
general principles of the constitution and the vital policies of the gov¬ 
ernment and should not feel too intensely about measures over which 
they disagreed. ... In matters of minor importance there may be 
numerous differences between the parties; but since in large states there 
are many such matters, it can rarely happen that the voter finds himself 
in complete agreement with either of the parties. The party alignment 
is obscured by the confusion of issues, and the decision at the polls 
may decide little more than the possession of the offices. . . . The 
determination of public policy continues in the hands of the office¬ 
holders, while the members of the public remain the spectators of the 
process of government.” 

Laski, op. cit., p. 53. 

1-* Arthur N. Holcombe. “Political Parties.” Encyclopedia of the Social Sciences (The 
Macinillan Co.. New York. 1933). Vol. 11. p. 532. 

l*”* Ibid. Holcombe's suggestion that public policy is determined by the officeholders 
will be examined later in this chapter. 
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One incidental but important benefit from the two-party system is 
the continuous possibility of alternation in control between the two 
parties. One is always in control of the government, and one in oppo¬ 
sition. The balance between them is even enough so that the “ins” may 
go out and the “outs” come in at any election. Hence the government 
of the day must conduct the government with the knowledge that the 
slightest misstep may be pounced upon by the party out of power and 
magnified into a fatal breach of public trust sufficient to persuade the 
voters to shift control to the opposite party. Conversely, the party out 
of power must always conduct itself before the public as if it were 
ready to accept the responsibility of government. There must be 
enough equality of political competence between the two groups at all 
times so that the public can find in either party the leaders who can 
conduct public affairs without too great a loss of efficiency. 

In England this function of opposition has been carried to an ex¬ 
treme. The leaders of the party out of power are conceived of as 
holders of a public office as His Alajesty’s Loyal Opposition. Laski 
describes it as follows: “We have ... a government in office which 
is, presumably, trying to do its best . . . Yet we pay a large number 
of members of the House of Commons to obstruct public business as 
much as they can, to take the maximum advantage of the government’s 
mistakes, to insist that it is ruining the country, to extract from it, if 
possible, information by which this can be proved, and to flood the 
electorate with propaganda intended to show that the government , 
is in fact doing the worst possilde things in the worst possible way.” 

In the United States this concept of an opposition, although present, 
has not been carried to such an e.xtreme. Here, to a large extent, the 
“ins” are in complete control and the “outs” are on their own. As will 
be seen later, in the organization of legislative bodies in this country 
the minority commonly is allowed representation on legislative com¬ 
mittees, roughly in the proportion that its voting strength bears to the 
whole membership in the body. Also, a small amount of patronage is 
reserved for the minority among the general employees of the legis¬ 
lative body. But the opposition is none the less real because it is infor¬ 
mal. Those who constitute the party of the opposition must so conduct 
themselves that they may at any election assume the reins of power 
at the bidding of the voters. Conversely, those in authority must work 
under the constant threat that their policies may be disapproved and 
that the people may refuse to return them to office. Thus the two- 
party system makes for greater efficiency and a higher quality of public 
service from both parties. 


I.aslci. <?/’. cil., p. 54. 
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For all its advantages, the two-party system does not work very 
well “when the variety of opinion and intensity of conviction are 
great. ^ Political parties rarely correspond precisely to the actual 
division of opinion in the community and this is particularly true under 
the two-party system.*' In most European countries there has been 
a tendency toward multiple-party organization. While such a plan 
makes possible a more accurate representation of group interests, it 
has defects which make its widespread use undesirable. There can be 
no majority rule without a combination of parties into a coalition. “If 
the executive of the state is independent of the legislature, majorities 
may be secured for its measures by means of temporary coalitions. If 
the active executive is dependent upon the legislature for its contin¬ 
uance in office, as in the states with cabinet government and responsible 
ministers, coalitions must be formed to support a general program 
rather than particular measures.” 

Coalition government has less prestige than majority party govern¬ 
ment, since its authority comes from voluntary cooperation among 
party groups rather than from a popular mandate. It is less powerful, 
because it has less unity of purpose. On the other hand, coalition gov¬ 
ernment is more flexible, since it can be dissolved and reconstituted 
without an election. It is more favorable to deliberation, since the 
opinions of its component parts are not so rigidly controlled. It is 
more responsive to public opinion, since its component parties have 
greater freedom of action than the members of a single party. Under 
favorable circumstances, says Holcombe, these advantages seem to 
outweigh the disadvantages.^® Odegard and Helms feel that while the 
multiplication of parties has the advantage of affording a more accu¬ 
rate representation of particular group interests, this advantage is 
more than counterbalanced by two fatal defects: (1) the instability 
of coalitions and (2) the tendency to aggregate power around persons 
rather than around principles. They point out that “the tendency 
toward multiplication of parties is accentuated by systems of propor¬ 
tional representation and the absence of any power in the responsible 
executive to dissolve the legislature.” 

Laski claims for the two-party system two “enormous advantages, 
first, that it enables the electorate directly to choose its own govern¬ 
ment, and, secondly that it brings home the responsibility for action 
taken to a determinate group of persons.” This view seems to be 

17 Holcombe, “Political Parties," loc. cit., p, 592. 

P. H. Odegard and E. A. Helms, American Politics (Harper & Bros., New York, 
1938), p. 9. 
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21 Odegard and Helms, op. cit., p. 9. 

22 Laski, op. cit., p. 56. 
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the one commonly held in English-speaking countries. Certainly it has 
the support of nearly three centuries of successful operation. We may 
wish for more divergence between the two parties to enable us to 
make a sharper choice. It may be conceded, in the ironic words of 
Ambrose Bierce, that politics is merely “the strife of interests mas¬ 
querading as a contest of principles." But when the sharpening of 
issues does appear, most of us would prefer to see it in the context of 
a two-party system, not in that of multiple parties. 

There are those who maintain that the frequent appearance on the 
American political scene of minor political parties indicates that our 
two-party system is bankrupt and that we may confidently look for¬ 
ward to a multiple-party system in the United States. This seems 
unlikely. The minor parties have never succeeded in becoming a serious 
threat to the major parties. Old major parties have disappeared (such 
as the Whig) and new ones have been born (such as the Republican), 
but no minor party has ever become a major party. The principal 
function which minor parties have performed is to act as gadflies for 
the major parties. As items in the programs of these minor parties 
become of sufficient general interest and importance, they are incor¬ 
porated into the platforms of the major parties. Thus the two-party 
system is maintained. 


Political Parties in the National Government 


The government of the United States, established under the Consti¬ 
tution, was not designed to make use of political parties as responsible 
agencies of popular will. As already noted, the framers distrusted 
factions or combinations of voters and sought to remove the processes 
of government as far as possible from the people. The use of the elec¬ 
toral college rather than popular election for the choice of the President 
IS an indication of this intent. So also is the separation of powers. 
Both of these devices failed. The failure of the first was acknowledged 
in 1803 with the adoption of the Twelfth Amendment. While *the 
latter is now circumvented regularly by the election of executives and 
legislators from the same political party, there has been no formal 
acknowledgment of its failure. Since parties were neither mentioned 
nor provided for in the Constitution, they have grown up largely with¬ 
out legal guidance or restraint as an informal and extraconstitutional 
part of the government—they form a large and important element 
among the customs of our Constitution.^-* Woodrow Wilson attrib- 
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uted the peculiarities of American party government to this separation 
of party management from direct and immediate responsibility for the 
administration of the government.^® William Bennett Munro speaks of 
it as “the invisible government.” 

In the important policy area of constitutional amendment, the Con¬ 
stitution, by its requirement of extraordinary majorities for submis¬ 
sion as well as for ratification, makes responsible party action impos¬ 
sible. Odegard and Helms assert that, except for the Civil War Amend¬ 
ments, every amendment has been the result of nonpartisan action.^^ 
Similarly the requirement of an extraordinary majority to override a 
presidential veto of legislation prevents successful use of this privilege 
by a strict party vote. Where there is no opportunity for party action, 
there can be no party responsibility for policy. 

The ultimate objective of every national political party is control of 
the office of President. The strategic importance of this high office to 
the welfare of the party cannot be overestimated. A President con¬ 
trols our foreign affairs; commands our army, navy, and air force; 
grants pardons and reprieves for offenses against the national govern¬ 
ment; serves as head and director of the national administration; 
suggests and vetoes legislation; and most important of all to the party, 
he makes many significant appointments to key posts in the govern¬ 
ment, both in the United States and abroad. Party regularity is a 
common requirement for “availability” of presidential candidates. One 
does not become a leader by being completely independent. So a presi¬ 
dential candidate goes into the campaign as a “regular” party man. 
True, he may by the strength of his own character and the force of 
his pronouncements profoundly affect party policy, both at the con¬ 
vention and afterward. True also, after the nomination, he becomes 
the party leader and, except insofar as the party must serve its finan¬ 
cial supporters, it must follow the candidate. 

Some of the President's powers when exercised in the interest of 
the party merely enhance its prestige. Such, for example, is the suc¬ 
cessful conduct of international relations or the fighting of a victorious 
war. Others have a more utilitarian purpose, such as the awarding of 
government contracts (to members and friends of the party or to 
heavy compaign contributors) or the appointment to public office of 
faithful members of the party. This last, we call the spoils system. In 
our national government, since 1883, the area of the spoils prerogative 
of the President has been progressively reduced until today only some 
150,000 federal positions in the civil establishment in the United States 
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are filled otherwise than through open competitive examinations admin¬ 
istered by the Civil Service Commission.^® However, among these are 
all of the higher posts in the government service, including most am¬ 
bassadors and ministers, secretaries, undersecretaries, and even in some 
cases bureau chiefs, judges, and members of federal boards and com¬ 
missions. These are prizes eagerly sought by certain influential per¬ 
sons whose support can be bought only by the promise of an appoint¬ 
ment. On these promises the President must deliver. 

It is one of the results of the system of fixed terms of office and 
of separation of powers that it is possible under our Constitution for 
the people to elect a President of one party and a Congress dominated 
by a majority of the opposite party. This seldom happens at a presi¬ 
dential election, but it may happen in the middle of a President's term. 
Such disharmony between the two major elements in our governmental 
policy-making team results in a virtual stalemate and prevents normal 
progress and action. Congress is afraid to enact measures requested 
by the President for fear they may redound to his credit and lead to 
his re-election, and the President hesitates to sign measures submitted 
by Congress because they may strengthen the hand of his opposition. 
1 here seems to be no way to avoid tliis situation without amending 
the Constitution to provide a parliamentary system, in which the exec¬ 
utive would be chosen by or from the legislative body and would retire 
whenever he lost its confidence. Such a change would be tantamount 
to an abandonment of separation of powers and presidential govern¬ 
ment in favor of a parliamentary scheme.-^ So far we, the people of 
the United States, have chosen “to bear those ills we have” rather “than 
fly to others that we know not of.” 

Next to the Presidency, the control of Congress is a prime objective 
of national political parties. This gives the party which can organize 
both the House and Senate a partial control over lawmaking—over the 
determination of national legislative policy. The control is only partial, 
because of the presidential veto. Unless the majority party can muster 
a two-thirds vote in each house it cannot repass a measure over a veto. 
Of course, a party that has a simple majority in only one house has 
very little power. It cannot even enact legislation, let alone repass it 
over a veto. 

If all measures passed upon by the two houses of Congress and by 
the President were of deep partisan significance, harmony betw^een the 
two houses and between Congress and the President would be far 
more vital than it now is. Only a comparatively small fraction of all 
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bills are of sufficient partisan interest to warrant action by the caucus. 
It is on these that the tests of party strength occur. 

In the House of Representatives the strength of the majority party 
is much greater than in the Senate. The Speaker of the House and the 
Vice-President are party leaders, but the latter, unlike the Speaker, is 
not a member of the body over which he presides. It is in the House, 
not the Senate, that the extreme powers of the presiding officer—recog¬ 
nition, quorum count, and refusal to put dilatory motions—have been 
developed. The Senate has nothing like the House Committee on Rules, 
which is a partisan agency controlling the time of the House and exer¬ 
cising a power of life and death over bills. In both houses there are 
caucuses of each party, floor leaders for each party, party whips for 
each party, partisan majority on all standing committees, and partisan 
steering committees. When all of this party machinery is brought into 
action, regularity is expected. But on most bills it is not invoked, be¬ 
yond what can be done by the Speaker and the Committee on Rules, 

Traditionally, the judicial branch of the national government has 
been largely nonpartisan. While judges are appointed by the President 
and confirmed by the Senate, they hold office during good behavior; 
consequently, although party control over the Presidency and over 
Congress might change a number of times, the judges continue in office. 
This means, of course, that the courts, and particularly the Supreme 
Court, exercise a restraining conservative influence over Congress and 
the President. In 1937, as a result of unfavorable decisions by the 
Supreme Court on the constitutionality of several basic measures of 
the New Deal, President Roosevelt suggested the enlargement of the 
Supreme Court by the appointment of one new justice for each one 
over seventy years of age who did not voluntarily retire within six 
months after reaching that age, not to exceed fifteen in total. There 
were, at that time, six justices who were over seventy years of age. 
Legislation to accomplish this “court packing,” as it was called by its 
opponents, was never passed, although the President was able soon 
thereafter to appoint enough “liberal” judges to the Court to secure 
a favorable consideration of his social legislation. Thus it may be 
important for a political party to secure control not only of the Presi¬ 
dency and of the Congress, but also of the federal judiciary, or at 
least of the Supreme Court, if it is to have the power to carry its 
program into execution. 

It should not be assumed from the example just cited either (1) that 
1937 was the first time that decisions of the Supreme Court had as¬ 
sumed political significance or (2) that judges of the Court had not on 
previous occasions entered into political controversies. The Supreme 
Court is not an ivory tower, untouched by the influence of politics. The 
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power of interpreting statutes and of passing on the constitutionality 
of legislation is as much political as any act of Congress. Chief Justice 
Marshall, during his long service on the Supreme Court, did not hesi¬ 
tate to use the great prestige of the Court to read meanings into the 
words of the Constitution which were anathema to the Anti-Federal¬ 
ists.®® Chief Justice Taney's decision in the case of Dred Scott 
Sanford was one of the sparks which ignited the conflagration of the 
Civil War.®^ Chief Justice Fuller's unpopular decision on the income 
tax law in 1895 resulted in its repudiation by constitutional amend¬ 
ment in 1913.®® 

Neither in the Constitution nor in any act of Congress will the stu¬ 
dent find any clue to the organization or functions of national political 
parties.®® Information on these matters must be sought in the publi¬ 
cations of the parties themselves. In a very real sense there is no such 
thing as a national political party. The National Committee of each 
party which presumably heads such an organization is merely a con¬ 
ference of ambassadors from the party organizations in the various 
states and territories; it meets quadrennially to fix the time and place 
of the National Convention, to determine the basis of representation in 
the convention, to select its temporary officers, to call upon the state 
organizations to choose the number of delegates assigned to them, and 
after the convention is over to reorganize, raise the necessary funds, 
and conduct the presidential campaign. The election over, the National 
Committee goes into hibernation until another presidential year. Some 
effort has been made in recent years to establish a full-time secretariat 
for the National Committees which would function between campaigns, 
but without much success. 


There are several reasons why the national party organization has 
so little significance: first, the undemocratic method of its organiza¬ 
tion. Each state is equally represented: New York and Nevada have 
the same voice. The normally Democratic states of the South are 
equally represented in the Republican National Committee with the 
normally Republican states of the Middle West. Conversely, in the 
Democratic National Committee there is an equal voice between Ver- 
mont an d Virginia—between New York and Arkansas. An organiza- 
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tion so unrepresentative of the party strength can expect to command 
little support, except in national campaigns. Secondly, the method 
of choice of committee members—by the delegations to the National 
Convention in the waning hours of its life—enlists little participation 
by the rank and file of the party, and hence commands little support by 
them. Third, the custom of permitting the nominee for President to 
name the chairman of the National Committee sometimes results in 
a poor choice and leads to party disaster. If political parties were rec¬ 
ognized for what they are—a part of the government—and if party 
leaders could be chosen by the party members under law, it might be 
possible to build strong national parties. But great care would have 
to be taken to ensure the separation of state and national issues, prob¬ 
ably by separating the campaigns and elections, to avoid confusion of 
issues. 

It might be supposed that since Senators and Representatives are, 
in a sense, state officers, since they represent states or districts within 
states, that their campaigns would be sponsored by party committees 
in the states. To some extent they are, but each major party has com¬ 
mittees in the House and Senate, consisting largely of members, that 
are charged with the conduct of congressional campaigns. These com¬ 
mittees are most active in the elections between presidential campaigns. 
On the years in which the latter occur these committees commonly 
place their facilities at the disposal of the National Committee. 

From the standpoint of public policy and the legislative process, the 
most significant activity of the political party on the national level is 
its formulation of the party platform. This is drawn up by the Com¬ 
mittee on Resolutions of the National Convention and is approved by 
the convention as the policy basis for the ensuing presidential campaign. 
The platform is published in leading newspapers and in the Campaign 
Textbook which is issued by the party as a guide to its speakers and 
for public information. One who desires to learn what the party stands 
for will naturally look to this book for an official statement. How¬ 
ever, when he reads it he will soon note that the platform is little more 
than a compilation of platitudes, designed to placate all interests in the 
party, and to attract as many votes as possible from independent voters 
or even from the opposite party. If his quest for knowledge leads 
him to lay the platforms of the two major parties side by side, he is 
in for an even greater surprise, since there is really very little difference 
between them. What, then, is the voter to do? 

There are a number of courses open to him. By a process of elimi¬ 
nation he can determine the few points on which the platforms disagree 
and base his decision on those. He can consult history to determine 
which party has come closest in the past to representing his point of 
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view. He may seek to ascertain which party has followed the highest 
ethical standards in the conduct of public affairs in the past and rest his 
choice with the one he believes best serves the public interest. Or he 
may accept the fact that ours is a government of men rather than of 
Saws, and base his vote on his knowledge and information of the 
capacity of the candidates. Because this personal factor is of such 
basic significance, it is essential that the conscientious voter inform 
himself fully on the records and characters of all candidates before he 
casts his vote. This is why the long ballot casts an intolerable burden 
on the voter. It is also the reason why so few persons vote intelli¬ 
gently they will not take the time to inform themselves on men and 


issues. A voter who reads only one newspaper and who turns off the 
radio when political speeches are announced neglects his civic obliga¬ 
tions just as much as the draft evader in time of war. He does not 
deserve the benefits of a democracy since he does not accept its burdens. 

What, if anything, can be done to sharpen the issues between the 
major parties and to make the platforms clear-cut statements of party 
position on points of real difference? For one thing, the method of 
their preparation leaves much to be desired. A committee of the Na¬ 
tional Convention, with forty-eight members, one from each state, 
chosen by the state delegation, carries the responsibility. The method 
of Its constitution is undemocratic and clearly it is not representative 
of the party. Approval of the report by the whole convention does not 
cure this defect as there is no time for careful study. 

Secondly, no committee of the convention, with only a few hours 
for its work, can prepare a statement which is clear-cut and adequately 
conclusive. Platforms should be built over a period of time, with 
modifications as dictated by the course of events. Each clause should 
be pioposed in tentative form by the convention or the National Com¬ 
mittee: it should then be submitted to and discussed by state and local 
party organizations, and by the rank and file of the party; finally it 
should be modified and approved by them and incorporated in the 
platform as a permanent plank until accomplished. Adequate com¬ 
pilations of pertinent facts should accompany each referendum so that 

rank-and-file decisions can be made in the light of all pertinent infor¬ 
mation. 


I hird y, each party should study carefully the platform proposals 
of the other so that matters on which there is no disagreement can be 
eliminated for issued to the public as a statement of agreed policies) 
and those issues which remain can be sharpened so that party policy 
IS clear and the voter can be under no misapprehensions as to what 
action will be taken if party candidates are successful. If it be said that 
no party wishes to do this—that each would prefer to be “all thino-s 
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to all men”—the only answer is that such a party is not worthy of 
existence in a democratic state. 

Finally, each party should be made to accept formal responsibility 
for its acts of omission and commission whether of its party officers 
or of the public officials elected under its auspices. Responsibility is the 
price of power; those who will not pay it should not be given authority. 
If it is necessary to make political parties organs of the government 
and their leaders public officials to accomplish these changes, then the 
sooner we enact such a law the better. 

Political Parties in State Government 

In the states, political parties are directed by State Central Com¬ 
mittees usually composed of representatives of the County Central 
Committees (one man and one woman from each county) after the 
model of the National Committee. Most of the criticisms that apply 
to the National Committee are equally applicable to the State Central 
Committee. It is often undemocratic and unrepresentative, since in 
some states each district or county, regardless of population, has an 
equal voice. It is a little closer to the people than is the National Com¬ 
mittee and hence is influenced a bit more by public opinion. This is 
particularly true when its members are elected at a primary. It has the 
same defect in the choice of its chairman as the National Committee, 
since he is usually designated by the candidate for governor. Its func¬ 
tion differs somewhat from that of the National Committee, since in 
all states except Connecticut and Rhode Island candidates for elective 
state office are nominated at primary elections. The two states just 
named retain the convention for nominations. In New York, candi¬ 
dates for statewide office are nominated by the convention and those 
to be chosen in smaller areas by a direct primary. In the other states, 
conventions are used for the writing of a platform and sometimes for 
such other party functions as naming presidential electors or delegates 
to a National Convention. 

Tlie writing of platforms by state party conventions is open to some 
of the objections urged above for the National Convention's discharge 
of this function. The need for a permanent platform, the sharpening 
of issues, and the enforcement of responsibility are just as great. For¬ 
tunately delegates to the state convention are often elected by the rank 
and file of the party, and even where they are not, the convention is 
obviously closer to the people than is the National Convention. 

The direct primary has the advantage of enabling the rank and file 
of the party, rather than the party leaders, to choose the nominees. But 
it places the party at a disadvantage. The voters’ choice may be un- 
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acceptable to the party leaders. The nominee may refuse to cooperate 
with them, and they in return may refuse to take responsibility for his 
actions. He often refuses to be bound by the platform prepared by the 
party and fails or refuses to issue one of his own. Thus the election is 
reduced to a fight over personalities or minor personal issues announced 
by the candidates without party sanction. Another disadvantage of the 
direct primary is the cost of campaigning for the nomination, which 
must be borne by the candidate and his friends, thus barring all but 
relatively wealthy persons from the preliminary race. Party responsi¬ 
bility is all but absent when primaries are used. This fact has important 
implications for the significance of parties in the formulation of public 
opinion. 

Despite the fact that the major parties use the same names in na¬ 
tional and in state campaigns they perform a different function in each. 
Even when the two elections coincide there are, or should be, separate 
platforms for each. The issues are not the same. State elections fought 
on national issues are a perversion of democratic processes. How can 
state officials be held to any responsibility under such circumstances? 
The most desirable solution would appear to be a distinct separation of 
election dates. Most state party organizations would oppose this be¬ 
cause they would then lose the benefit of national party prestige and 
party expenditures by the National Committee. The excuse usually 
offered is that it would give rise to additional costs which can be saved 
when the elections are combined. 

As in the national government, the political party in the state must 
strive to control executive, legislative, and judicial departments if it 
is to be effective in carrying out its program. Because of gerrymander¬ 
ing in the legislature, this result, all too often, is not achieved. The 
most obvious cure for this condition is redistricting, so that a majority 
of the people of the state can control all of the organs of government. 
In one respect, the securing of party harmony is easier in most of the 
states since judges are elected for definite terms rather than being 
appointed for good behavior as in the national government. However, 
most students think this is too high a price to pay for political harmony 
and they advocate an appointed judiciary, or at least one elected on a 
nonpartisan ballot. Two states, Minnesota and Nebraska, elect legis¬ 
lators on a nonpartisan ballot. If a partisan election is justified any¬ 
where, it is in the election of legislators. These states appear to go too 
far in their effort to take government out of politics. The remedy 
seems to lie rather in an effort to divorce state from national elections. 
Other devices can accomplish this objective more suitably. For example, 
state officers can be given four year terms and elected in the interim 
between national elections. 
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Political Parties in Local Government 

It is in the cities and counties that the most powerful and repre¬ 
sentative units of the party system are found. The basic unit of any 
party is the voter. Voters are organized for convenience within voting 
precincts. In each precinct each party has a committeeman (sometimes 
also a committeewoman) ; these committeemen, elected by the members 
of the party in the precinct, in most cases, constitute the city central 
committee for city elections, and the county central committee for 
county, state, and national elections. The committeeman is in direct 
contact with the voters. The city and county committees are demo¬ 
cratically organized to represent voters rather than mere areas. Of 
course, where voting areas are lopsidedly in one camp or the other, the 
committeeman of the minority party may represent a “rotten borough/' 
But to a far greater extent than is normally true in either state or 
national party organizations, the city and county committees are 
democratic. 

It is in the city and county committees that the real work of the 
party—getting out the vote—is done. Literature prepared by national 
and state committees may be used. But it is usually distributed by the 
precinct committeeman and his volunteer helpers. It is the local com¬ 
mittee which must find transportation to take the voters to the polls. 
It is the local committee which furnishes the judges and clerks of 
election in each precinct. Their per diem for acting as election offi¬ 
cials is often their only compensation for party labor between elections. 

Considerable progress has been made in most states toward the 
separation of state and national from local election dates. The former 
usually come in November of the even-numbered years and the latter 
in the odd-numbered years; also, many local elections are held in the 
spring. This is desirable in that it tends to prevent local elections from 
being decided upon state or national issues. Unfortunately there is no 
very effective machinery for the crystallization of local issues, so local 
elections tend to be fought on the basis of personalities. Whatever 
platforms there may be, are found in the speeches of principal candi¬ 
dates. In cities under the mayor-council plan the party, in order to 
control local policy, must capture both the mayoralty and the council 
members, since both participate in local legislation. In cities under the 
city-manager plan, which is rapidly growing in acceptance, control of 
the council is enough. The manager, being an appointee of the council 
and subject to removal by it, is not a policy-forming officer. He merely 
executes council policy. 

The reaction against the neglect by the major parties of the local 
government field, at least in cities, as well as a desire to eliminate par- 
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tisan pK>litics from city affairs, has led many cities to adopt a non¬ 
partisan plan of election. Names are placed on the ballot by petition 
rather than primary election. However, in the larger cities, where 
patronage or even prestige is at stake, the voters who desire to inform 
themselves have little difficulty in ascertaining the party to which the 
candidates belong. In Cincinnati, Ohio, since 1925, a municipal party 
called the Citizens Charter Committee has had considerable success in 
electing its candidates to the city council in opposition to those of at 
least one major nationally known party. 

The county is the real stronghold of partisan government and spoils. 
In most states its organization is unreformed. Many administrative 
officers are elected, and although a merit system may be prescribed by 
law, ways are found to evade it. Since the county makes few if any 
laws, and determines practically no policies but merely administers state 
law, there seems to be little reason for choosing its officers through 
election. Yet it is here that those party workers who demand a reward 
for their services in the menial tasks of the party are given places on 
the public payroll. The county taxpayer, whose contributions meet the 
county payroll, thus pays the party’s debt. In the interests of economy 
and efficiency the county system needs drastic overhauling. But be¬ 
cause the parties need to have it remain as it is, there seems to be little 
likelihood of change. Only an aroused electorate could secure action. 

The Popular Mandate 

Elections are significant in a democracy because they are the device 
through which leaders are chosen. To a lesser extent they also serve as 
referenda upon questions of high public importance. When the voter 
casts a ballot on a constitutional amendment, a proposed statute, a char¬ 
ter, an ordinance, or a recall, there is little doubt as to what he means 
to do. But when the voters elect one person rather than another, all 
that is clear is that they prefer him over his opponent. What they 
desire to have him do is not clear. If political party platforms were 
clear and definite, if they were in opposition at every point, if they 
were held to be covenants with the voters to be carried out to the letter, 
if the candidates were bound by the platforms without variation or 
supplement, if political parties assumed full responsibility for the acts 
of omission and commission of the officers elected under their spon¬ 
sorship, and if the voters would familiarize themselves with the party 
platforms and vote for the party whose policies best express their views 
—if all of these things were true (and none of them is wholly true) 
—then there might be some justification for the concept of the popular 
mandate. As it is there is little to support it. 
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The popular mandate is a supposed instruction from the voters to 
a public official to do or not to do some public act. But unless the 
question is submitted clearly and simply, there seems to be little evi¬ 
dence to be gathered from any election which will give direct support 
to any specific course of action. There are many reasons for this. First, 
the great majority of voters in the United States support one or the 
other of the two major parties for hereditary or sectional reasons. 
Political affiliation is a family affair or is based upon the accident of 
residence. It is no more “respectable” to be a Republican in the Solid 
South than it is to be a Democrat in rock-ribbed New England. It 
took a deep depression to wean many northern Negroes from their long 
attachment to the Republican Party—the party of the Emancipator, 
Abraham Lincoln. 

Second, the personality of the candidate who heads the ticket has a 
great deal to do with the success of the party. For one thing, voters are 
inclined to let the leader—the presidential, gubernatorial, or mayoral 
candidate—represent the whole list. Scant attention is paid to the so- 
called minor offices, including those of Congressman, legislator, or 
councilman. This should result in party responsibility, since presum¬ 
ably this leader of the ticket is allowed to personify the party. But it 
seldom works that way. The party, relying on the lack of scrutiny of 
minor candidates, loads the ballot with party hacks, allowing them to 
ride into office on the coattails of the leader. Then too, the leader with 
the great personality does not follow the party, he leads it. He inter¬ 
prets the platform to suit himself, adds his own pet ideas to it, and 
thus commits the party and the remainder of the candidates on the 
ticket to his ideas. Is a vote for such a candidate an endorsement of 
the program of the party, or his own ideas, or merely a commendation 
of his pleasing personality? Can a candidate for a legislative post on 
such a ticket claim truthfully that he has a mandate for any particular 
course of action? 

Third, many voters use the ballot as a negative rather than as a 
positive device. If they are dissatisfied with things as they are, they 
vote against the party in power, whether it is actually responsible for 
the situation or not. Now, to vote against an existing government, one 
must vote for some party out of power. Thus thousands of people 
who were dissatisfied with both major parties in the national elections 
from 1900 on expressed their protest by voting for the candidate of 
the Socialist Party. The Republican Party and President Hoover were 
blamed by many for the 1929 stock market crash and the ensuing 
depression. The election of Franklin D. Roosevelt for his first term 
in 1932 was largely a protest against Republican “misruie.”^ Flow 
President Roosevelt or Congress could construe such a negative ex- 
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pression as a popular mandate in favor of each and every measure 
later known by the collective title of “The New Deal” is difficult to 
understand. 

Fourth, few voters read and understand the platform, either as pre¬ 
pared and presented by the party or as modified by the candidate. As 
pointed out above, a party platform is a compilation of platitudes de¬ 
signed to placate divergent elements within the party and to attract as 
many as possible of the great unaffiliated public. If it were sufficiently 
specific to serve as a chart for legislative action, many persons would 
be alienated. But even with its generality, few informed and inde¬ 
pendently minded persons could support its every phrase. The most 
that can be expected is that such persons will find it acceptable on the 
whole, or at least more acceptable than the platform of the opposition. 
It is difficult to understand how such general support can accurately be 
construed as a popular mandate up>on each and every item. 

Fifth, a large part of the vote received by the party in power con¬ 
sists of ballots cast by public employees. Nowadays many of the posi¬ 
tions held by these persons are freed from political influence by the 
merit system, but the department heads still look to patronage for their 
appointments, and employees usually know “upon which side their bread 
is buttered.” It is natural that most of them should and do vote to 
continue in office those whom they know and with whom they work. 
It is only a reasonable expression of their gratitude for having and 
keeping a job. They know little and care less about the platform or 
program of the party. Their support can hardly be cited in favor of 
the theory of a popular mandate, and with government employment 
upon a rapid increase, the votes of public employees may be decisive 
in close elections. 

Sixth, unfortunately for the free operation of democratic processes, 
many candidates are unknown to the voters. Some therefore feel that 
they can vote intelligently only by following the party label. This is 
one reason why the advice of political parties to vote a straight ticket 
IS so widely followed. But ignorance on the part of the voters also 
leads to an even worse situation, one in which the party or candidate 
with plenty of money has a big advantage. If enough money is spent 
on various forms of advertising to bring the name of the candidate 
before all of the voters it gives him a large advantage at the voting 
booth. Sometimes his name alone is enough, as in the case of virtual 
unknowns with the same names as famous persons. That there could 
be no popular mandate in such cases should be obvious. 

If the votes of the people are not to be construed fairly as an ap¬ 
proval of the planks in the platform of the successful party, seriatun 
what do they mean? What is it that the voters expect of the party and 
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of the officers whom they elect to public office? Subject to the limita¬ 
tions already suggested, which to a large extent deny any intent by 
large numbers of voters, it would seem that election to public office 
means, to those who have any thought upon the matter: (1) On the 
whole, the program of the successful party meets public approval to a 
greater extent than that of any unsuccessful party. (2) The personality 
of the leader of the ticket of the successful party makes a better public 
appeal than that of the candidate of any unsuccessful party, (3) On 
the whole, the voters are better satisfied to entrust the decision of public 
questions as they arise to those who are elected than to those who are 
not elected. 


Summary 

Political parties provide through their unofficial and extralegal ma¬ 
chinery the procedure and spirit needed to make a government operate 
under the incomplete and rigid documents which we call constitutions. 
If it were not for our national parties, it would be virtually impossible 
to agree upon suitable candidates for the Presidency and Vice-Presi¬ 
dency. Every election would be thrown into Congress because of no 
majority in the electoral college. Without political parties the three 
separate branches of our government would drift further and further 
apart until any successful operation would be impossible. 

Within the legislative body, the political party also has its role. By 
caucus of the members of each major party, legislative officers are 
chosen and committees are organized. The presiding officer of the 
lower house in the United States is traditionally the leader of the 
majority party in that body. His actions and rulings illustrate his party 
allegiance. The Rules Committee includes the majority party leaders, 
who arrange legislative business to suit party convenience. Each stand¬ 
ing committee represents the majority and minority parties in propor¬ 
tion to their membership, and all important chairmanships fall to 
leaders of the majority group. In the legislative even more than in the 
executive establishment, employees are chosen on the basis of party 
patronage. But the division upon the final passage of legislation is 
rarely along strict party lines. Only where public issue has been made 
between the parties on a matter of principle or where the security of 
the party in control is threatened, is voting in the legislature likely to 
follow party membership.^'* 

3-^ Cf. S. A. Rice, Farmers and Workers iu American Politics (Colvimbia University 
Press, New York, 1924); A. L. Lowell, “The Influence of Party upon LeRisIation in Eng- 
lan<l and America,” Annual Report, American Historical Association (1901), Vol. 1. 
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Suggested Problems for Study 

1. Analyze the votes in one house at a recent session of your state legis¬ 
lature and determine to what extent party membership influenced the 
voting. 

2. Compare the party platform of the successful political party at a recent 
state election with the governor's message to the legislature and the 
final legislative product in order to determine the extent to which the 
party promises were carried out. 

3. Prepare a history of party membership in your state legislature or in 
your city council, or in the delegation from your state in Congress. 

4. After consulting with party officials and rank-and-file voters, evaluate 
the direct primary laws in your state and suggest desirable changes. 

5. Write a history of minor party activity in your state. To what extent 
are your primary laws designed to discourage minor parties ? 

6. Discuss the problem of party responsibility for legislation as exempli¬ 
fied by the situation in your state. 

7. How far are local elections in your city fought on state and national 
issues and how far on local issues? What remedies do you suggest? 

8. Study and evaluate the membership on the national committees of the 
two major parties from your state since 1900. 

9. Prepare a report upon the financing of the most recent gubernatorial 
campaign in your state by both major political parties with particular 
reference to contributors. 

10. Solicit and report upon the views of five legislators, five elected ad¬ 
ministrative officers, five party officials, and five rank-and-file voters 
on the matter of “the popular mandate.” 



CHAPTER 7 

PRESSURE GROUPS AND LOBBYING 

Any group of persons which exists primarily for the purpose of 
exerting pressure on legislative and administrative officers may be 
called a pressure group. There are many such organizations in our 
various social and political structures. There are others which exert 
such pressure occasionally and incidentally to other purposes. Acting 
in this capacity, these groups may form a part of the lobby, but they 
can hardly be called pressure groups. It should be noted that pressure, 
nowadays, is more often brought against administrative officers than 
against legislators, but it is with the latter that we are primarily con¬ 
cerned. The pressure is of many kinds, the more common of which 
we will examine, but it has the uniform purpose of securing action 

favorable to the pressure group or preventing action unfavorable to its 
interests. 

The common interests of a pressure group are usually economic, but 
its membership may be held together by other ties, such as race or reli¬ 
gion. Those with an economic basis, however, are almost always better 
financed, and hence exert more influence. This relation of finance to 
successful pressure is not fortuitous. As will be seen, most pressure 
activities require the expenditure of considerable sums of money if 
they are to be effective. The small and poorly financed group must 
depend upon unreliable volunteer service. 

Pressure groups are commonly composed of voters, but the actual 
casting of a ballot or even compliance with the legal formalities which 
qualify a voter are not essential to the successful use of pressure. A 
contribution to a campaign fund is often more effective than threats of 
reprisal at the polls. But the less the economic resources of the pressure 
group, the more important it is that it possess a large membership of 
well disciplined voters if it expects to obtain a hearing from practical 
legislators. 

Political parties, as such, are not pressure groups, and pressure 
groups are not parties. However, there is often a close relationship 
between them. It will be recalled that it is an essential characteristic 

I For a discussion of the activities of pressure proups in relation to federal adminis¬ 
trative agencies sec E. P. Herring, Public Administration and the Public Interest (McGraw- 
Hill Book Co., Inc., New York, 1936). 
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of a political party that it nominate and seek to elect candidates for 
public office. Pressure groups do not do this. They may, and often do, 
make contributions to the campaign expenses of a candidate nominated 
by a political party—or seek to defeat another whose future actions they 
fear. The relationship between the pressure group and the party be¬ 
comes even stronger when the contributions are made to the party 
campaign fund to help secure the election of the whole ticket. Then 
party leaders often seek to reciprocate by favoring the interests of the 
pressure group when their ticket goes into office. 

The relationship of the political party to the officeholder chosen 
under its auspices is not, however, the same as that between the pres¬ 
sure group and the officer. Party loyalty and discipline are strong 
factors in securing compliance by officeholders with party policy. 
Orders rather than requests are the rule. When the party leader 
speaks, all are expected to obey. Recalcitrants meet various forms of 
discipline extending as far as refusal of party support for re-election. 
The party leader may be a boss, holding no public office, or he may be 
President or a governor or mayor. But whatever his official status, if 
he speaks as the leader of the party, he possesses strong sanctions— 
quite different from those of the pressure group. 

Since pressure groups inevitably seek to advance their own interests, 
it becomes important to examine the extent to which these interests may 
coincide with the public interest. Here, again, the task is difficult. 
There is no easy way to divide pressure groups into “good” and “bad.” 
These categories depend too much on one's point of view. There are 
all grades and degrees of devotion to the “Greatest good for the great¬ 
est number.” It is not difficult to indict the venality of a selfish seeker 
after an important public privilege, such as a franchise, who stoops to 
bribery to secure or keep his special privilege. But who can say with 
certainty that the Anti-Saloon League, in quest of the Eighteenth 
Amendment, was or was not acting in the public interest? That it was 
a pressure group cannot be denied. The methods which it used, as 
described by Peter Odegard, certainly were not all above reproach.=^ 
The same may be said for the United States Chamber of Commerce 
and the American Federation of Labor, whose pressure activities are 
described by Harwood L. Childs.^ 


Childs suggests “that the public interest as far as the United States 
is concerned, is and can only be what the public, what mass opinion 
says it is. . . . It is clear that public opinion is a dynamic and chang¬ 
ing thing. The rate of change is affected by many influences and is 
greater w ith respect to some subjects than others . . . Moreover, the 

^Pressure Politics (Columbia University Press. New York 19’8) 

*■” ^'otional Politics (Ohio State Unive^rsity Press, Columbus, 
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degree of certainty and conviction with which public opinion supports 
or disapproves of public policies varies. The public conception of public 
interest will be clearer and more precise in some fields than others/* * 
The astute pressure group will pay considerable attention to such opin¬ 
ion, watching its fluctuations, seeking to influence its direction, and as 
far as possible identifying its objectives with those which have public 
support. Such is its concession to democracy. 


The Habitat of Pressure Groups 

Pressure groups are ubiquitous in the United States. They may be 
found in the most unlikely places. Some impecunious groups, in order 
to reduce expenses, have located their headquarters wherever a deserted 
storeroom could be found in a country village. Others rely upon a shoe- 
box file under the secretary’s bed. The world headquarters of the Anti- 
Saloon League is in Westerville, a village of some 2,000 souls in cen¬ 
tral Ohio. The People’s Power League conducted its far-flung and 
highly important activities from the home of the secretary, Judson 
King, in Silver Spring. Maryland, a suburb of Washington, D.C. But 
these are the exceptions rather than the rule. They are mentioned not 
to ridicule them, but to emphasize the fact that important public inter¬ 
ests may be influenced from humble sources. Wherever the United 
States mail can be delivered or a mimeograph machine or a hand 
printing press set up, a pressure group may take its stand. 

More commonly, pressure groups are found where legislators meet. 
Washington, the state capitals, and the larger cities are the locations 
of the headquarters offices of the principal organizations interested in 
influencing legislative and administrative action. There are found staffs 
of employees charged with the application of pressure and the mobili¬ 
zation of organization support to compel or prevent action, whenever 
needed. There, too, are fact-gathering stalfs collecting information in 
support of organization policies. And, finally, there are staffs engaged 
in mobilizing the financial resources required to keep the organization 
going effectively. 

The Nation’s Capital-Hundreds of organizations, large and small, 

have their headquarters in Washington, D.C. If the matters of interest 
to the members are or may be dealt with by national legislators or by 
federal departments, an office in Washington is deemed a necessity. 
Without doubt such a location saves much in traveling expense, to say 
nothing of the advantage of having a representative of the group con¬ 
tinuously on the ground. Even large national groups which have main- 


An InfrGdiiction to Public Of>inhn (John Wiley & Sons, Inc., New York. 1940), pp. 
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tained headquarters for years in New York, Philadelphia, Boston, or 
Chicago now have branches in the nation’s capital. Also, the tremen¬ 
dous expansion of the functions of the national government in recent 
years has resulted in a great increase in the number of organizations 
which attempt to influence them, and most of these have been located 
in Washington. 

Pendleton Herring, in his classic study of lobbies, found in 1927 
that 530 organizations were listed in various current Washington direc¬ 
tories.® The implication is that most, if not all, of these were engaged 
in regular or sporadic efforts to influence the course of national legis¬ 
lation. Without making an accurate census, the number engaged in 
such activities today is estimated to be nearer one thousand. This does 
not include those which do not have Washington headquarters, but do 
have legislative representatives at Washington during the sessions of 
Congress. A great number of the available hotel rooms in the nation’s 
capital should probably be added to any realistic list of offices of pres¬ 
sure groups. 

On any block of the principal business streets of Washington may 
be found numerous directory listings in the lobbies of office buildings 
of many such organizations. Most of these have a legislative and an 
administrative program involving pressure on agencies of the national 
government. The offices themselves range from desk room and a list¬ 
ing in the telephone book to the palatial edifice housing the United 
States Chamber of Commerce, which faces the White House across 
Lafayette Park. “Not only are almost all sorts of interests and classes 
represented, but also all sides of most questions as well . . . Many of 
these groups are very loosely defined, with an indifferent and indeter¬ 
minate membership, their influence and power depending largely upon 
the activity of the officers in charge; and while some are of the greatest 
usefulness and possessed of unimpeachable integrity, many others of 
these associations are fakes, out and out, ruled by rogues and com¬ 
posed of dupes.” ® 

The State Capitals.—Under our federal system, the states are the 
repositories of residual power. The subjects which may be dealt with 
by state legislative bodies are far more diverse than those appropriate 
to Congress under our Constitution. Because of this, one would expect 
to find a wide variety of pressure groups represented at the state capi¬ 
tals, at least during legislative sessions. Variety there certainly is, but 
the representation still is not what one might expect from a knowledge 
of our g overnmental structure. One important reason for this is that 

(Johns Hopkins University Press, Baltimore, 

«7hi't/.,pp. 22. 29. 
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in recent years there has been a strong tendency to turn to the national 
government for action on a host of subjects formerly lying exclusively 
within the domain of the state. The appearance of an identical prob¬ 
lem in two or more states has been a signal for appeal to Congress. 
Many of these matters Congress will never act upon, but the organiza¬ 
tions go on trying to secure action in situations which are hopeless 
without a constitutional amendment. They would have far more suc¬ 
cess if they would turn back to the states. 

It is easy to understand why all of the forty-eight state capitals are 
not of equal interest to pressure groups. The anticipated effect of the 
activities of the legislatures of many of the smaller states, or the 
economic advantage to be gained, is not sufficient to warrant the 
maintenance of branch offices of each national organization in each 
capital. Nevertheless, in most of the larger states such national groups 
have representatives present during the state legislative sessions. Some 
have offices and permanent staffs carrying on a statewide program of 
which pressure is only an incidental part. 

Thus in every state of agricultural importance there will be found 
a state Farm Bureau or Grange or both. These groups are represented 
in Washington by the American Farm Bureau Federation and the 
National Grange. Also in every state in which industrial activity is 
important there is a state headquarters of the American Federation of 
Labor and the Congress of Industrial Organizations. Every major 
state capital has a State Chamber of Commerce. In all of these cases, 
pressures are applied by these organizations both to administrative and 
to legislative officers. Since the former are on the job the year round, 
the organizations must maintain permanent offices; besides, they may 
have other purposes which justify permanence. 

Several significant studies have been made of the pressures on state 
legislatures. Earl E. Warner made such an investigation of the activi¬ 
ties of the Ohio Farm Bureau, the Ohio Federation of Labor, and the 
Ohio Chamber of Commerce in connection with the Eighty-eighth Gen¬ 
eral Assembly.”^ Somewhat later Belle Zeller made an even more com¬ 
prehensive study of the pressures on the legislature of New York.® 
And the year following a similar comprehensive study of pressures on 
the New Jersey legislative body appeared.® 

Among the conclusions arrived at in the most recent of these studies 
is the following: “Contemporary society is so complex that citizens 
feel a need for a more concentrated, a more specific representation 

7 Lazv Making Through Interest Groups in Ohio (unpublished M.A. thesis, Ohio State 
University, Columbus. 1929). 

8 Pressure Politics in New York (Prentice-Hall, Inc., New York, 1937). 

9 D. D. McKean. Pressures on the Legislature of New Jersey (Columbia University 
Press, New York, J938). 



PRESSURE GROUPS AND LOBBYING 


105 


Ch.7] 

than they get in political parties. They feel that they need too a more 
constant source of information than they obtain from the newspapers. 
The demands of business and professional life make it impossible for 
each citizen to go to Trenton to watch personally for legislation affect¬ 
ing him; so citizens merge certain of their interests and hire one or 
a few men to do the watching.’' D. D. McKean, the investigator, 
found that there were 164 organizations working with and upon the 
New Jersey legislature. Thirty-nine were branches or divisions of 
national organizations, and 16 of the 39 were veterans’ groups. The 
lobby included organizations in the areas of business, labor, agricul¬ 
ture, professions, religions, public employees, veterans, women, motor¬ 
ists, public education, and reform.It seems safe to assume that the 
pressures on the legislative bodies of our more populous states are all 
at least as complex as is suggested by this study. Careful investigations 
by competent students in other states should be useful in giving us 
accurate and significant information of local variations on the general 
pattern. 

Urban Pressures.—^While the legislative competence of the city 
council is limited by the grant of authority contained in the city char¬ 
ter, it still covers a significant area, and one quite directly affecting the 
daily life of city dwellers. It is natural, therefore, that city councils 
are subjected to the pressures of representatives of citizen groups in 
much the same way as Congress and the state legislatures. The condi¬ 
tions differ, however, and produce a somewhat different pattern. Mem¬ 
bers of the city council are almost always part-time officers; when they 
are not legislating they are carrying on their daily occupations. Con¬ 
gressmen are full-time legislators—living away from home, and sub¬ 
ject to somewhat different types of pressure, as will be noted later. 
State legislators, during the session, are practically full-time officers, 
also away from home and living in hotels a large part of each week. 
To a rural legislator, most lobbyists are “city slickers,” and he is wary 
of them. 

Pressures upon city councilmen come from their friends and neigh¬ 
bors—often people who can and do call them by their first names. 
Organizations are seldom formed for the sole purpose of bringing 
pressure on the city council. Usually some existing organization with 
a different basic purpose is induced to use its influence. It may be one 
of which the councilman is a member. Threats of reprisal for failure 
to follow an indicated plan of action can be more easily enforced in 
cities by defeat at the next election, by social or professional ostracism, 
or by economic sanctions. 
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^ When an interest group wants some concession from a city council, 
It does not follow the devious path which is so common in seeking 
favors from the state legislature. Paid lobbyists to deal with the city 
council would be an extravagance. The president of the company, aided 
by his public relations officer, perhaps also by his attorney, usually can 
secure the needed action, unless the public can be aroused. Occasion¬ 
ally a matter affecting a number of different business concerns will be 
handled through the Chamber of Commerce. But seldom are such 
functions undertaken as a regular service. A private luncheon, paid 
for by the interest affected, at which the councilmen hear the pressure 
S^ciup s side of the matter, usually is sufficient to inform the council 
members. Relationships are direct. But city legislators operate in a 
clearer “goldfish bowl’* than do either their national or state counter¬ 
parts. They cannot always favor the request of a pressure group, even 
if they are so inclined. Local newspapers can, and usually do, mobilize 
public opinion quickly enough to assure some regard being paid to the 
public interest. It is only fair to say that most councilmen would lean 
over backward to favor the public interest if they could find out 
what it is. 

Due to their smaller size, city councils have sometimes adopted prac¬ 
tices which would be impossible for the more cumbersome state and 
national bodies. J. M, Pfiffner reports: “In practise it is common for 
[city] governing bodies to hold a 'pre-session’ often referred to both 
facetiously and critically as the 'star chamber' session. This consti¬ 
tutes an informal get together of the council members, in a room adja¬ 
cent to the council chamber immediately preceding the time set for the 
regular session. Here the items on the agenda are discussed free from 
the stultifying presence of pressure groups. The members are informed 
by the presentation of facts and opinions which never could be brought 
out in open meeting , . , There are those who object to the pre-session 
on the ground that it is undemocratic. . . . However, no legally bind¬ 
ing action is taken . , . No records of decisions or minutes are 
kept ... It is difficult to see how it could be prevented.” But the 
councilman who thinks that by such a device he can avoid the pressures 
of interest groups is naive indeed. The most he can hope for is that 
the council business may be expedited and tiresome discussion in open 
meeting avoided. Since there is no audience, there is little temptation 
to play to the grandstand in a “star chamber” session. 

Other local legislative bodies, such as school boards, boards of county 
commissioners, township trustees, and the like, are also subject to pres¬ 
sures. The Parent-Teachers Association can be a powerful force in 
moulding educational policy. Rural legislative bodies are usually so 


Municipal Administration (The Ronald Press Co., New York, 1940), pp. 47-48. 
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close to their constituents that regard for the public interest is auto¬ 
matic if the members have any desire to continue in office. 


Activities of Pressure Groups 

It would be impractical to attempt to catalog and describe all of the 
tactics of pressure used by interest groups. The experienced and power¬ 
ful pressure group is extremely versatile. The pressure applied is the 
one calculated to secure the results desired. Plans are laid like a mili¬ 
tary campaign. Before it is undertaken, the effect of the program is 
estimated on the basis of as complete information as it is possible to 
obtain, and it is subject to constant change, even while being carried 
out, to meet new factors appearing during the campaign. For con¬ 
venience in discussion, the activities of pressure groups will be con¬ 
sidered under the following headings: nomination and election of 

public officers, propaganda, legislative drafting and research, and 
lobbying. 


Nomination and Election of Public Officers.—It will be recalled 
that the major point of distinction between pressure groups and politi¬ 
cal parties is that the former do not make nominations and conduct 
campaigns for election of candidates to public office while the latter 
make such activities their principal business. To say that pressure 
groups have an interest in and are active in such nominations and elec¬ 
tions is not inconsistent with this earlier statement. It is the manner 
in which the job is done which enables one to distinguish the party 
from the pressure group. The political party works in the open. Pub¬ 
licity is its major objective. The pressure group works behind the 
scenes. 

The political party is a congeries of interests. Its problem is to 
reconcile them as far as possible. The interest groups work through 
the party, in large part, in order to obtain their ends. Operating on 
their own responsibility, they often go beyond the limits of party policy. 
If this activity is too inimical to party interests it may be necessary 
for the party to repudiate its connection with the group Then too 
when a powerful interest group wishes to make certain that it will 
obtain its ends regardless of the result of an election, it may work in 
and through both major political parties simultaneously 

The work of the well-organized and welhconducted ’interest group 
begins even in advance of the nomination of candidates. As potential 
candidates announce their intentions, their record and background are 
investigated by operatives quite as efficient and experienced as the spe- 

whether a candidacy should be supported, opposed, or ignored. If an 
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insufficient number of “safe” candidates offer themselves, or if the 
pressure group desires a “mouthpiece” in public office, it may urge a 
suitable person from its own membership to run, making arrangements 
with the party to “adopt” him. 

Support by an interest group usually means financial support. The 
amount is proportioned to the need of the candidate and to the degree 
of interest of the pressure group in seeing him elected. In a large con¬ 
stituency, such as one of the more populous states, a candidate for 
United States Senator or Representative at large obviously requires 
a larger campaign fund than a candidate for Representative in Congress 
from a district. Even the resources of the opponent will be taken into 
account by the coolly calculating pressure group. Then, too, such a 
group will meet a larger share of the cost of the campaign for one of 
its own men who has undertaken the race at its request, than for some 
outsider who may be presumed to have other sources of financial sup¬ 
port to draw upon also. All of this presumes a situation in which the 
candidates are seeking nomination under a direct primary, as would 
be the case in most of the states. Under this system the candidate must 
defray his own campaign expenses, unless he can find an “angel” to 
pay them for him. This situation makes the primary campaign contri¬ 
bution very important. The candidate is very grateful and may be 
expected to show his gratitude in a material way at the proper time. 

Where there is a convention system of nominations, as still exists 
for certain offices in a few states, the “deal” is made with the party. 
Since the party leaders hand-pick the candidates for approval by the 
convention, the pressure group must make all necessary arrangements 
with them. The rank and file of the party workers who make up the 
membership of the convention know little or nothing about this. Any 
money goes into the party campaign fund or into the leaders* pockets. 
It was the obscurity of this process, and its invitation to corruption, 
which led to the establishment of the direct primary. 

The interest group may be able to give support other than financial 
—it may be able to deliver votes. It is this aspect of endorsement by 
veterans’ organizations and organized labor, rather than their financial 
contributions, which interests candidates. These groups generally work 
in the open, making public endorsements and lining up their members 
to vote for the candidates they endorse. A well-disciplined organiza¬ 
tion of this type can swing most close elections. 

Once the primary election is over, the interest groups work through 
the party organizations. Theoretically, and practically, in many cases, 
the parties have no candidates in the primary. At least it is not con¬ 
sidered ethical for the party to finance certain candidates in the primary 
and not to finance others. The party may, and often does, endorse a 
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slate—it may even try to line up the votes of the party workers for 
this slate—but no party funds are supposed to be used. But once the 
primary is over, all is changed. The campaign between the primary 
and the election is exclusively a party responsibility (except on non¬ 
partisan ballots and for so-called independent candidates). So all money 
is pooled. Every candidate is supposed to contribute, as are all his 
friends, and the friends of the party. The pressure group may make 
contributions to the party funds in all three of these categories. 

Those pressure groups which have only votes to offer usually sub¬ 
side after the primary. Many of them, most of the more powerful 
ones, have a deadly fear of becoming identified with a political party.^^ 
So, when the party takes over the campaign, pressure groups of this 
underground. If their candidates have survived the primary, 
as they often do (even on the tickets of different political parties at 
times), they continue to support them quietly and efficiently, but with¬ 
out further public fanfare. The farm vote, or the labor vote, or the 
veterans’ vote is lined up within its own organization and outside the 
party. There are exceptions, such as the American Labor Party (so- 
called) in New York and the United Aline Workers who plumped for 
the Democratic party in the national election of 1936. Recent events 
would seem to indicate that John L. Lewis had learned his political 
lesson the hard way. 

Another device, widely used by the poorer interest groups which 
cannot afford the cost of elaborate investigations of candidates, is the 
questionnaire. Both before and after the primary, and before the elec¬ 
tion, Leagues of Women Voters, Taxpayers’ Associations, Parent- 
Teachers’ Associations, and many others frequently send more or less 
elaborate questionnaires asking candidates to commit themselves on 
a wide variety of issues likely to come before the legislative body. The 
replies are published in tabular form and are given to the members of 
the organizations through their own periodicals. At times, the results 
are of sufficient interest to be used by local newspapers, and thus the 
general public is given significant information. However, the question¬ 
naire is a device of doubtful value. The answers may be equivocal or 
purposely noncommittal. Many questionnaires are not returned. One 
never knows exactly what inference to draw from failure to return the 
form. Was the candidate afraid to answer? Didn’t he know enouo-h 
about the subjects to answer? Did he merely think the questions silly 
or impertinent? Did he receive the form? The man who is really 
opposed to the public interest will not commit himself on anything 
Furthermore, is it right to ask a candidate to commit himself when he 


13 In recent years the Political Action Committee of the Congress of Industrial Orfr«>n; 
zations seems to have reversed this trend. It has remained very voc^ indeed Organi- 
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has not seen the actual proposal nor heard it debated? The question¬ 
naire can do little more than to ascertain general attitudes. 

Another method of obtaining commitments from legislators is to 
hold open or closed meetings at which candidates are asked to speak. 
At times two meetings are held, the candidates from one side being 
heard at the first one, those from the other at the second.At other 
times a joint session is held and a free-for-all results, if the candidates 
talk at all. They simply do not come if they do not want to talk. The 
ostensible reason for the meeting, however, is to enable the interest 
group to explain its attitude and program. It is surprising how many 
candidates will accept a free meal under such circumstances. 


Propaganda.—“Intentional propaganda is a systematic attempt by 
an interested individual or individuals to control the attitudes of groups 
of individuals through the use of suggestion, and consequently to con¬ 
trol their actions.” Specifically applied to our present problem, it is 
the effort made by pressure groups to create and maintain a favorable 
attitude toward their activities by influencing (1) the general public 
and (2) the legislators. The legislators belong to both groups and 
therefore receive a double dose. 

Propaganda designed to influence the general public is diffuse and 
weak compared with that aimed at the small legislative group. But the 
former is important in conditioning the legislator to the “proper” 
responses to the latter. The public official, accustomed to thinking of 
public utilities as public benefactors who are continually oppressed by 
a burden of taxation, will be much more receptive to a proposal by the 
utilities as a pressure group designed to remove this injustice, than if 
he had thought of them since boyhood as “ravening wolves fattening 
on the blood of the poor.” Thus goodwill advertising in newspapers 
and magazines and over the radio can pay handsome dividends. 

The pressures of propaganda upon the legislator are often less 
subtle, printed words by the thousand or even by the million are 
stacked upon his desk. He cannot read them all. He usually does take 
time to read his local newspaper to keep in touch with his constituency. 
Knowing this, the astute propagandists get their material published 
there and, when possible, even have it commented upon editorially. 
Strong interest groups exploit their local members by getting them to 
telegraph, telephone, or write their legislators to urge action favorable 
to the group. On occasion, pressure is applied directly by bringing 
these influential constituents to see the legislator personally at some 
crucial time. What these people say or write probably has been care¬ 
fully prepared and rehearsed. Then too, personal day-to-day contacts 


14 McKean. «>/>. cf7., p. 200. 

15 L. W. Doob, Propayanda (Henry Holt & Co., Inc., New lork, 


1935), p. 89. 
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are maintained between the legislators and paid lobbyists. The tech¬ 
niques of these operatives will be discussed later. 

Propaganda is something to be studied and understood, not to be 
criticized and condemned. Whether it is “good” or “bad” will depend 
upon the viewpoint of the individual. It is such an important factor 
in modern society that every citizen should understand the devices 
used. Particularly is it important for legislators to be able to identify 
and analyze them. The Institute for Propaganda Analysis, Inc., in 
1937, issued an illuminating and popularly written description of prop¬ 
aganda devices. They were seven, described as follows : 


1. Name Calling. A device to make us form a judgment without 
examining the evidence on which it should be based. Here the 
propagandist appeals to our hate and fear. 

2. Glittering Generalities. A device by which the propagandist iden¬ 
tifies his program with virtue by means of “virtue words.” Here 
he appeals to our emotions of love, generosity, and brotherhood. 

3. Transfer. A device by which the propagandist carries over the 
authority, sanction, and prestige of something we respect and 
revere to something he would have us accept. 

4. Testimonial. A device by which the propagandist induces us to 

approve of a course of action because it has been approved by some 

person or group in whom we have confidence or whom we admire 
in some other connection. 

5. Plain Folks. A device used by politicians, labor leaders, business 
men, and even by ministers and educators to win our confidence 
by appearing to be just plain people like ourselves. 

6. Card Stacking. A device in which the propagandist employs all 

the arts of deception to win our support. He stacks the cards 

against the truth. He uses underemphasis and overemphasis to 
dodge issues and evade facts. 

7. Band IVagon. A device to make us follow the crowd, to accept 
the propagandists* program because “ever^'body is doing it.*’ 


We are taken m by these devices because they appeal to our emo- 
t.ons rather than to our reason. They work because we are too lazy 
to think. Our opinions are determined for us through inheritance 
education, and other environmental influences. If we would protect 
ourselves against propaganda influences we must first analyze our¬ 
selves to ascertain why we act and believe as we do in conflict situa- 

tiarfaef ‘"‘"tk T judgment until we obtain all the essen- 

t^cts. Third, vve must analyze and understand the propaganda flood 

ow to Detect Propaganda," Propaganda Analysis (Nov., 1937). Vol. I. No. 2, pp. 
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which continually beats upon us, at least insofar as we are called upon 
to take action on subjects which are dealt with in it. Only thus can 

the citizen and legislator truly serve the public interest, rather than the 
interest of the propagandist. 

Legislative Drafting and Research-The form of legislation is 

often as important in accomplishing the intent of the lawmaker as is its 
content. In many cases the purpose of a law is defeated by adminis¬ 
trative or judicial misinterpretation. Hence, great emphasis has been 
laid in later years on careful drafting. As has already been noted in 
Chapter 5, much more than half of the legislation introduced into the 
Ohio General Assembly originated outside the legislative body, either 
with the executive branch of the government (national, state, or 
local), or with the lobby. The devices used by the legislature itself and 
by other governmental agencies in having their proposed legislation 
drafted are discussed in Chapter 17 below. At this point we will con¬ 
sider the research and drafting activities of pressure groups. 

Whether one should dignify the information-collecting activities of 
interest groups by the name “research” is an open question. Some of 
the more affluent groups employ competent research technicians and 
give them considerable freedom in the collection of data on subjects 
of interest to their members. These include the National Education 
Association, the United States Chamber of Commerce, many State 
Chambers of Commerce, and many state and local taxpayers’ associa¬ 
tions, bureaus of municipal research, state leagues of municipalities, 
and many others. However, there are many pressure groups which can¬ 
not afford such talent. They collect facts from official reports or by 
questionnaires followed by uncritical compilation. Others frankly ig¬ 
nore the facts and rely upon propaganda. 

Even where research is undertaken it is seldom for the purpose of 
learning the truth for truth’s sake. For one thing, the leaders of the 
organization usually decide what they Avant to prove, then ask the 

technicians to collect the facts to prove it. If the facts do not support 

their view, the whole project may be dropped, or only the favorable 
facts selected and used, by the “card stacking” method of propaganda. 
Unpleasant truths may be gathered and preserved to anticipate attacks 
by opponents; in the meantime the answers are prepared. The legislator 
who depends upon the “facts” supplied by the interest groups in arriv¬ 
ing at his judgment on pending legislation is leaning upon a “weak 
and broken reed.” He cannot expect to know more than one side of 
the story unless the interests on both sides are equally strong and 

equally active, which is rarely the case. The only remedy is a strong 

legislative reference bureau, such as those described in Chapter 16. 
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The legislative drafting activities of pressure groups are equally 
suspect. Usually only the highest priced and most competent legal 
talent is used, and each bill is a masterpiece of form. But it may be 
assumed that only what the interest group desires has been provided 
for and that the general public interest has been ignored. Clever drafts¬ 
men also have been known to insert clauses which seemingly are inno¬ 
cent but really contain the germs of endless litigation or even an oppor¬ 
tunity for their employers to escape entirely from the obligations of 
the law. These are known as “jokers.” Every lobby-drafted bill must 
be carefully scrutinized to make sure that none of these remain when 
it is enacted into law. The agency charged with this scrutiny, in addi¬ 
tion to the legislative committee which examines the bills, is the bill 
drafting office. A description of its work is given in Chapter 17. 


Lobbying-The representatives of interest groups who crowd the 

state capital and who throng the hotels and Capitol at Washington dur¬ 
ing the legislative session may be called “the lobby.” Their activities in 
seeking to secure or prevent action on legislation which is pending, by 
direct pressure on the members of the legislature, are called “lobby¬ 
ing. The word “lobby” is of quite innocent origin. It is the name 
applied to that portion of a public building which is open to the general 
public. Thus we apply the name to the space around the desk at a 
hotel or to the open space outside the legislative chamber in a capitol 
building. The legislative agents of pressure groups who first used these 
places for their activities in buttonholing and talking to legislators 
were cal^d ‘lobbyists” and later were given the collective name “the 
lobby The unfavorable connotations which these words have acquired 
would have been avoided if the lobbyists had continued to ply their 
trade in the open. But they did not. They began to use private dinin 
rooms and hotel bedrooms and even exclusive clubrooms for their 
work and the lobby went underground. Anything sinister could hap- 

peyhere and the general public suspected the worst—in many casL 
with complete justification. ^ 

There is no typical lobbyist. Both men and women have been suc¬ 
cessful m the profession. The businessman, the ex-legislator the 
former public official, the suave man of the world, the research worker 
and even the long-haired reformer, all have their places and all make 
their contributions to the work of the “third house.” In the lobby 
of the legislative body it is practically impossible to distinguish the 

hem ' lin’" " ho know them can identify 

them. lobbyists frequently occupy the scats of absent members or 

assume the privileges of the floor to whisper to the clerk or presiding 

officer while public business is going on, without the pubife in the 
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gallery being any the wiser. This is the principal reason why it has 

often been suggested that lobbyists should be required to wear conspic¬ 
uous badges. ^ 


The principal stock in trade of the lobbyist is his intimate and accu¬ 
rate knowledge of the likes and dislikes, strengths and weaknesses of 
the members. He must know his members thoroughly. One mistake, 
like offering a bribe to a member who would make the offer public, and 
the lobbyist is out of a job. Yet he must play on the weaknesses of the 
members if he is to gain his ends. The lobbyist begins the acquisition 
of his information as soon as the election is over. The employer, who 
has made a study of all the candidates, turns over all of his files. These 
will be mainly factual and will not contain nearly as much information 
as the lobbyist requires. He will have, however, adequate data on all 
former members. Hence, he begins at once the job of securing similar 
information concerning all new members. He visits their home towns, 
talks with associates, neighbors, friends, and enemies. He consults the 
defeated candidate and the local party committees of both parties. If 
the new member originally came from another part of the state he 
pursues his inquiries there. Everything is grist for his mill—successes, 
failures, financial standing, family, sports and hobbies, fraternal mem¬ 
berships, church, and backers in his successful campaign. In important 
cases, inquiries may be made in other states, or even in foreign coun¬ 
tries. From this information the lobbyist, often in consultation with 
his employers, determines the most effective types of pressure to use 
on each member, and which members are “safe," which “doubtful," 
and which “opposed" to the interest which he represents. The lobbyist 
must work fast. He has only about a month and a half between the 
election and the caucus at which the officers and committee assignments 
for the legislature are determined, and only two months before the 
session opens. 


The pressure groups which the lobbyists represent have a vital 
interest in the organization of the legislative body. If they can secure 
the election of a friendly speaker and procure the appointment of com¬ 
mittees friendly to their program, they have gone a long way toward 
securing their ends. As will be noted later, the powers of the speaker 
and of committees are broad and give them practically a life and death 
authority over bills. 


As already noted, some pressure groups use money and some use 
votes—they rarely use both. The lobbyist, as the representative of the 
pressure group, uses money or votes for pressure, depending on which 
is available. If a pressure group has few votes, it must depend upon 
money. Those which have little money must have votes. Those which 
have neither, like the League of Women Voters, state-wide research 
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bureaus, and similar public-spirited organizations, secure about as much 
attention (and by dint of unselfish service somewhat greater results) as 
their lack of potential pressure would suggest. 

Use of money by lobbyists is no longer the serious threat to democ¬ 
racy which it once was. Open bribery or purchase of votes is far less 
common today than in the past.^^ Yet an investigation in Michigan in 
1944 revealed evidence of vote buying in the 1939 session of the Michi¬ 
gan state legislature which shows little advance from the last decade of 
the nineteenth century.^® Usually the lobbyist is more subtle. His inves¬ 
tigation shows that the member has a $500 note at a bank or owes $500 
on his car to a mortgage company. This sum is simply paid off in 
cash and the receipted note sent to the member. Later when his sup¬ 
port is needed to pass or kill a measure the lobbyist allows his part in 
the transaction to be made known. Doubtless in most of such cases he 
receives a quid pro quo. In the 1937 session of the Ohio General As¬ 
sembly, however, one member upset a lobby apple cart by revealing 
such a transaction on the floor and denouncing the lobbyist. The latter 
had mistaken his man. Whether the sum was repaid in this case is not 
a matter of record. 


Most lobbyists have generous expense accounts which enable them 
to entertain the members at dinners at fashionable hotels and to provide 
ample liquid refreshments and entertainment. Sometimes there are large 
and brilliant banquets. At other times there are intimate and private 
parties. Frequent resort to these lobby-financed meals helps the member 
to make his salary go further. In many of the states it would be difficult 
for a member to meet his expenses from his per diem without depend¬ 
ing on lobbyists for most of his meals. The people in such states are 
pursuing a penny wise and pound foolish’* policy in not increasing the 
per diem to the point where their representatives can be independent.^® 
In Washington, and in some of the larger states, there is a well- 
developed social lobby. Whenever legislators and their families enter 
a new environment, new social contacts are inevitable. There are 
always hostesses to welcome such new additions to capital society But 
they eventually exact a price of supporting legislation favored by their 
husbands or friends or even employers. The member who does not vote 
right” finds himself and his family dropped from the invitation lists 
and forced to look elsewhere for social contacts, or do without The 
oblique pressure on legislators from their wives and children under 
such circumstances, is understandable.®® 


1904) 
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It is the daily contact of the paid lobbyist with the member on a 
friendly, man-to-man basis which secures results. So many things can 
happen quickly in a legislative body that unless someone is on the alert 
constantly, important actions may be taken and advantages gained or 
lost. It is good business for the pressure groups who can afford it to 
keep paid lobbyists at the capital. They can keep their employers in¬ 
formed constantly of the progress of legislation in which they are 
interested and prevent snap meetings of committees or get them called, 
whichever is most to their advantage. They can secure personal sup¬ 
port from members of their pressure group in local constituencies 
whenever it is needed to influence a wavering member. They can make 
sure that their point of view is presented at committee meetings, 
whether the other side is presented or not, and they often try to maneu¬ 
ver so it will not be. They can take straw polls of the members of 
committees on their bills and see that proper pressure is applied. They 
can do the same before votes in House or Senate. They can be equally 
effective in killing bills to which their employers are opposed by having 
them referred to hostile committees where they will be pigeonholed or 
by engineering their defeat in committee or on the floor. Opposition to 
“undesirable’' legislation is often more important to a pressure group 
than advocacy of new legislation. 


Regulation of Lobbyists 

Many legislators resent pressures. Some know how artificial are 
the evidences of public interest which are stirred up by the activities of 
pressure groups. They ignore the stereotyped telegram and letter from 
their constituents. They are suspicious of lobby-drafted bills. They 
look askance at the pressure group representatives who appear before 
committees. They think there “ought to be a law” which would free 
them from pressures and enable them to act, in the public interest, in 
a calm atmosphere of study and analysis. While a legislature probably 
will never be an “ivory tower,” these sentiments, coupled with public 
indignation over disclosures in official investigations and the desire of 
other legislators to appear more innocent than they really are, have led 
to the enactment in the national government and in several of the states 
of laws regulating the practices of lobbyists. 

Lobby Regulation by Congress.—Senator Caraway, in 1929, made 
what is probably the most comprehensive proposal for the regulation of 
lobbying by Congress that has ever been advanced. This bill was passed 
by the Senate, but failed of passage in the House. It was favored by 
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several strong lobby groups, which felt that it would reduce secret 
lobbying, but would not interfere with their activities."^ 


The Joint Committee on the Organization of Congress, in 1946, 
considered the problem anew. In its report it said, “Your committee 
heard many complaints during its hearings of the attempts of organized 
pressure groups to influence the decisions of Congress on legislation 
pending before the two Houses or their committees. We fully recog¬ 
nize the right of any citizen to petition the government for the redress 
of grievances or freely to express opinions to individual members or 
to committees on legislation and on current political issues. However, 
mass means of communication and the art of public relations have so 
increased the pressures upon Congress as to distort and confuse the 
normal expressions of public opinion. A pure and representative ex¬ 
pression of public sentiment is welcome and helpful in considering 
legislation, but professionally inspired efforts to put pressure upon 
Congress cannot be conducive to well-considered legislation. 

“The problem of safeguarding this free expression of the will of 
the people from distortion is a difficult one. Rather than stifle any such 
expression, your committee hesitates to make any recommendation 
upon the control of lobbyists or pressure groups. We feel, however, 
that it will be possible to improve the situation without impairing in 
any way this freedom of expression. The availability of information 
regarding organized groups and full knowledge of their expenditures 
for influencing legislation, their membership, and the source of con¬ 
tributions to them of large amounts of money would prove helpful to 
Congress in evaluating their representations without impairing the 

nghts of any individual or group freely to express its opinion to the 
Congress.” 


The Joint Committee recommended, therefore, “that Congress enact 
legislation providing for the registration of organized groups and their 
agents who seek to influence legislation and that such registration in¬ 
dude quarterly statements of expenditures made for this purpose ” 

rcTo7l946I" Legislative Reorganization 

Act of 1946. This Title is cited as the Federal Regulation of Lobby¬ 
ing Act. By It every person who solicits or receives a contribution to 
any organization or fund intended to accomplish the passage or defeat 
of any legislation by Congress or to influence, directly or indirectly 
the passage or defeat of such legislation, must (1) keep detailed and ac¬ 
curate account of such contributions. (2) record the name and address 
of every person contributing $500 or more and the date thereof (3) 


21 Logan. “Lobbying,” loc. cit., p. 73. 

— Pub. Law 601, 79th Cong., 2nd Sess., Secs. 301-311. 
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keep a record of all expenditures, and (4) list the name and address of 
every person to whom an expenditure is made and the date thereof. 
Receipts must be secured for all expenditures of more than $10 and 
kept for at least two years. Receipts must be given for all contribu¬ 
tions of $500 or more. 

Statements are required to be filed between the first and tenth days of 
each calendar quarter covering the preceding quarter with the clerk 
of the House of Representatives. These statements are required to 
include; (1) the name and address of each person who made a contri¬ 
bution of $500 or more; (2) the total received in smaller contributions; 
(3) the total contributions received during the calendar year; (4) the 
name and address of each person to whom $10 or more has been paid, 
with the amount, date, and purpose of the expenditure; (5) the total 
of expenditures not included under (4) ; and (6) the total of all ex¬ 
penditures during the calendar year. Thus the reports, although made 
quarterly, are cumulative during the calendar year to which they relate. 
Such statements are deemed to be properly filed when deposited in the 
mails, properly addressed, stamped, and registered. The clerk must 
preserve them for two years from the date of filing and make them 
available for public inspection. All statements must be made under 
oath. Political committees, as defined in the Federal Corrupt Practices 
Act, and duly organized state or local committees of a political party 
are not subject to the provisions of the Lobbying Act, since they are 
fully dealt with in the Corrupt Practices Act. 

Any person who engages himself for any consideration to attempt 
to influence the passage or defeat of any legislation by Congress must, 
before doing anything in pursuance of such object, register with the 
clerk of the House of Representatives and the secretary of the Senate. 
This registration is in writing and under oath. He must give his own 
name and business address, the name and address of the person by 
whom he is employed and in whose interest he appears or works, the 
duration of the employment, how much he is paid and is to receive, 
how much he is to be paid for expenses, and what expenses are to be 
included. Thereafter on the first to tenth day of each calendar quarter, 
so long as he is active in such work, he must file with the clerk and 
secretary a detailed report under oath of all money received or ex¬ 
pended by him during the preceding calendar quarter in carrying on 
his work. Fie must reveal to whom payments were made, and for what 
purposes, and the names of any papers, periodicals, magazines, or other 
publications in which he has caused to be published any articles or edi¬ 
torials. He must also reveal the proposed legislation which he is em¬ 
ployed to support or oppose. The information so filed is required to 
be compiled by the clerk and secretary and published in the Congres^ 
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sidttal Record as soon as practicable after the close of the calendar 
quarter to which the reports relate. 

These provisions as to registration of lobbyists do not apply to any 
person who merely appears before a congressional committee, or to 
any public official acting in his official capacity, or to any newspaper 
or other periodical which merely publishes news items, editorials, and 
other comments which directly or indirectly urge the passage or defeat 
of legislation, provided the individual or the periodical does nothing 
more to accomplish its objective than such publication or appearance 
before a committee of Congress. 

Violation of the provisions of the act is made a misdemeanor, pun¬ 
ishable by a fine of $5,000 or less, or imprisonment of twelve months 
or less, or both. One who is convicted of a violation may not engage 
in lobbying for a period of three years. He may not even appear before 
a committee. If he does, he may be convicted of a felony, punishable 

by a fine of $10,000 or less, or imprisonment for not more than five 
years, or both. 

Lobby Regulation in the States.—Lobbying was declared to be a 
crime by the Georgia constitution of 1877. The general assembly of 
that state has defined what constitutes lobbying and has prescribed a 
penalty of from one to five years in the penitentiary for a violation. 
However, Cullen B. Gosnell, writing in 1946, said he was “convinced 
that lobbying does exist. There are certain professional lobbyists who 
will work in the interests of any firm or corporation for a stipulated 
fee.” A distinction is made between what is called lobbying, and repre¬ 
sentation through agents or attorneys before the general assembly. 
A person may work as an agent provided (1) he registers with the 
secretary of state and describes the nature of his activities, (2) he is 
not paid a fee for the particular services, and (3) his employer gives a 
report of his expenses. Thus a lawyer or other agent regularly em¬ 
ployed by a pressure group, or even on a retainer, may look after its 
legislative interests without violating the law.“^ 

According to the Book of the States for 1948-49, thirty-five states 
then had laws regulating lobbying.-^ The aims of these laws, in general 
are (1) to disclose the identity of lobbyists and their employers by re¬ 
quiring them to register, (2) to require the lobbyists to disclose what 
legislation they are promoting, (3) to forbid payment of lobbyists for 
their services to be based on their success in securing legislation and 
(4) to require lobbyists to file statements of their expenditures.* The 

York!^936®)■. Georgia (Thomas Nelson & Sons, New 

Council of State Governments, Book of the States (Chicago. 1948), pp. 124-130. 
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chief purpose has been to bring lobbying into public view “to make the 
invisible government more visible.” 

These laws have been rather ineffective because of nonenforcement 
and because of their inadequacy. Registration is not effective in iden¬ 
tifying the lobbyist. Most of the important ones are already known 
to the members. A small identification card carried in the wallet in¬ 
forms no one. How can registration identify the social lobby or bring 
to light influences exerted at private dinners, or reveal how an impe¬ 
cunious legislator is permitted to win at poker? 

The disclosure of names of employers is a similar repetition of the 
obvious and well-known; and when asked at the time of registration 
to specify the subjects of legislation to which his employment relates, 
the lobbyist uses such general terms that they are meaningless. How 

can he be definite at the opening of the session before legislation has 
been introduced? 

These regulatory acts often forbid the lobbyist to go upon the floor 
of either house except upon invitation. Such invitations are not diffi¬ 
cult to secure. And there are many lobbyists who are former members 
of the legislative body. In most states it is customary to give all former 
members the full privileges of the floor. Thus rule and custom conflict 
with law, and many such lobbyists ignore the law with the tacit consent 
of the legislative body. 

The filing of expense accounts is equally fruitless. If any money 
were used illegally, it would certainly not be reported. Lump sums are 
reported, rather than detailed accounts. The names of legislators enter¬ 
tained are not shown. No officer is responsible for checking the accu¬ 
racy of these statements and no one ever looks at them, unless it might 
be some curious reporter who would not be well repaid for his trouble. 
They are not required to be filed until after the close of the session 
when any damage that may have been caused is beyond repair. 

The ineffectiveness of this legislation would seem to be due in large 
part to the reluctance of state legislators to deal vigorously with a 
problem so directly affecting their own prerogatives and independence. 
They have gone far enough to satisfy public opinion, and no further. 
Even in those states having the best laws, the legislature permits them 
to be nullified by nonenforcement. 

The record of attempts to control lobbying by legislation alone has 
not proved effective. It is not suggested, however, that these efforts 
should be abandoned. They need strengthening, particularly in the 
direction of publicity and enforcement. But there are other means of 
equal or greater importance in freeing the legislators from dependence 


25 E. B. Log.in, J. K. Pollock, and E. P. Costigan, “Lobbying” in Legislatures and 
Legislative Problcvis, T. H. Reed, ed. (University of Chicago Press, Chicago, 1933), p. 10. 
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upon the lobby, such as more adequate salaries, the creation of legisla¬ 
tive reference bureaus, and adequate bill-drafting services. Such re¬ 
forms would enable the members of the legislature to form an inde¬ 
pendent judgment of the desirability of legislation proposed by the 
lobby and insure the recognition of the public interest in legislative 
matters. 


Intragovernmental Pressures 

In both the national government and the states, bills are drafted 
and pressure is brought for their enactment by executive and even 
judicial officers. Even municipal councils receive the bulk of their legis¬ 
lative fodder from the mayor and his department heads. These intra¬ 
governmental pressures resemble in some respects the activities of pres¬ 
sure groups, but they differ in their effectiveness. 

Participation by executive officers in elections of members of the 
legislative body is rare. On occasion the President has indicated posi¬ 
tively or negatively, to the voters of a state or district, his disapproval 
of an incumbent congressman. But such interference in local politics 
is usually resented, and the result may be the opposite of that desired. 
The President, as head of his party, has effective ways of punishing a 
recalcitrant congressman, just as the governor as head of his party in 
a state may discipline a member of the general assembly. More detail 
as to such methods and policies will be given in Chapter 18 below. 

The executive departments of the national and state governments 
are in possession of vast stores of information of inestimable value in 
lawmaking. Consequently the legislatures frequently call upon execu¬ 
tive officers for facts which are needed in the consideration of pending 
legislation. Who are better prepared than they to suggest amendments 
to existing law which are needed in order to facilitate administration? 
In the execution of the law, the administrative officers encounter diffi¬ 
culties which can be removed by amendment. They have the amend¬ 
ment prepared and submitted to the next session of Congress, or of the 
state legislature, through some such influential member as the majority 
floor leader. The bill is well drawn and is supported by complete infor¬ 
mation concerning its need. Its enactment is usually easy. The high 

percentage of these bills which become law shows the prestige which 
they enjoy. 

In the national government of the United States, the function of 
reviewing the legislative proposals of the various administrative agen¬ 
cies of the executive department has been assigned to the Bureau of 
the Budget in the Executive Office of the President. The Bureau’s 
Division of Legislative Reference reconciles and clears for conformity 
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with the established policies of the President, recommendations of the 

vanous departments and establishments with respect to proposed legis- 

ation, enrolled bills, executive orders, and other executive documents 

Such clearance keeps the President informed of what legislation the 

departments deem necessary and gives him control over what is sub- 
mitted to Congress. 


Lobbying for such administration measures is obviously a different 
ype of task than that required of lobbyists for pressure groups. It is 
done in part by party workers, such as the secretary to the President or 
governor, or by department heads. In the national government, the 
members of the Cabinet and of independent boards and commissions 
bear the brunt of this work with the aid of their technical advisers. 
It IS fairly easy for public employees to keep track of pending legisla¬ 
tion by following official publications. They do this lobbying work as 
a part of their regular duties and without additional compensation. 
Nevertheless, in several states the laws regulating lobbyists apply to 
representatives of public departments as well as to representatives of 
pressure groups. It seems desirable that there should be some regula- 
tion, but It IS doubtful that the same rules as are applied to lobbyists 
Should be required, or would even be useful. 

extent that the government administrative agencies represent 
the public interest with reference to the subject matter confided to their 
care, they take the place of the pressure group in dealing with the legis¬ 
lative body. In fact, except as special privileges are sought, the pres¬ 
sure group might well abdicate its lobbying function to the government 
departments. There is, in fact, a tendency in this direction. The pres¬ 
sure groups in transferring their attention from legislature to adminis¬ 
tration—as they tend more and more to do—stimulate the officers of 
the administration to seek as official or government legislation the new 
laws and amendments to existing law which are needed in the public 
interest. Thus the administrative agencies, rather than the legislature, 
become responsible for sifting the proposals of interest groups, a task 
for which they are far better fitted than the legislators. After the 
question of public interest has been determined, the latter may establish 
the general policies and have legislation without jokers drafted by 
public drafting agencies. 


Intergovernmental Pressures 

To an increasing extent, pressures for legislation are being exerted 
across governmental lines. For example, the federal government, 
through enactment of new legislation providing grants in aid to be 
given to the states upon the fulfillment of certain conditions, exerts 
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pressure on the states to enact laws to meet these conditions. Thus 
the appropriations under the Sheppard-Towner Act were conditioned 
upon certain expenditures to be made by the states; federal funds for 
highway construction must be matched by state funds, and state plans 
for federal-aid roads must be approved by an agency of the national 
government. Federal approval of state social security acts was condi¬ 
tioned upon the manner of appointment of the employees of the state 
agencies, as well as upon the provisions of the state laws relative to 
taxes and benefits. True, the states may accept or decline these federal 
grants at will, as pointed out by the United States Supreme Court in 
the case of Massachusetts v. Mellonr^ But since the taxes levied by 
the federal government must be paid, whether the state accepts or not, 
there is really little option if the state is to receive any benefit from 
payments by its citizens. 

The federal agency charged with the administration of an act of 
Congress authorizing or requiring state cooperation thus is given power 
to approve or disapprove of state laws. Knowing this, the state cus¬ 
tomarily consults the federal agency in advance. Thus a new type of 
pressure arises federal upon state. While few lobbyists are employed, 
due to the financial sanctions available, the pressure is severe. Those 

who speak of this relationship as federal-state “cooperation” are using 
a euphemism. 


Pressures by state governments upon local governments are like- 
■wise severe. Here again, wherever subsidies are provided, the sanc¬ 
tion is financial. But since local governments are created by and 
may be abolished by the state legislature, many other sanctions are 
available. Application must be made to the state general assembly for 
any amendment or addition to the powers of local authorities, unless 
they are operating under a constitutional grant of home rule. 
Since the affairs of local governments are usually regulated in detail, 
such applications for legislation are frequent. In states where special 
or local laws are required for these purposes, a large share of the time 
of the state legislature is devoted to problems of local government. 
Many states however, have adopted constitutional prohibitions against 
^ich special legislation, all local matters being governed by general law 
1 he effect of these prohibitions upon the drafting of legislation and 

the devices commonly employed to evade their vigorous application 
will be noted in Chapter 17 below. 

For many years direct relations between Congress, or rather the 
national government, and cities were practically unknown When¬ 
ever It became necessary for a federal agency to deal with the govern¬ 
ment a city, It was done through the government of the state in 

=0 262 U.S. 447. 43 S. Cl. 597, 67 L. Ed. 1078 (1923). 
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which the city was located and under whose laws it operated. But 
with the advent of the alphabetical agencies in the New Deal in 1933 
and during the years that followed, this procedure was broken down. 
Ihe W.P.A. and the N.Y.A. frequently dealt directly with city and 
county governments, as well as with the states.^'r Legislation appropri¬ 
ating local funds or declaring the intention of the city to cooperate 
With the federal agency in the accomplishment of some desired objec¬ 
tive became common. Whatever pressures there were were financial. 


Suggested Problems for Study 

1. Select a prominent pressure group in nation or state and analyze its 
propaganda techniques. 

2. Make a list of all pressure groups maintaining permanent officers in 

your state capital. List those whose lobbyists appear only during the 
legislative session. 

3. Talk with the president or secretary of a statewide or city pressure 
group and describe its activities. 

4. Study the veterans’ group of organizations in your city and deter¬ 
mine and describe their relationships with national organizations as 
far as national legislation is concerned. 

5. Choose an important public question on which legislation is being 
sought in your state. Ascertain what organizations are interested in 
it and what stand each has taken on it. 

Talk with a prominent public-spirited businessman in your city. Kind 
out what organizations he belongs to. What are the legislative pro¬ 
grams of these groups? Are there any conflicts among them? 

7. Analyze and classify the various interests represented by the lobbyists 
registered in your state during the most recent session of your state 
legislature. 

8. Talk with the president of your city council concerning pressures upon 
that body and report upon your conversation. Do the same with the 
president of the school board. 

9. Describe the activities of a prominent state pressure group in a recent 
statewide primary election. 

10. How far are bills prepared by pressure groups reviewed and revised 
by your state legislative reference or bill-drafting service? 

11. Evaluate the questionnaire technique of the state League of Women 
Voters in ascertaining the views of legislative candidates. 

12. Discuss with a retired lobbyist some incidents in his career and report 
upon them. 

27 C/. Paul V. Betters, "The Federal Government and the Cities: a Problem of Ad¬ 
justment." Auvals of the American Academy (Sept., 193S), Vol. 199. p. 190; William 
Anderson, "The Federal Government and Cities," Notional Municipal Review (May. 1924), 
Vol. 13. p. 288. 
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13. Analyze the expense accounts filed by lobbyists in your state after 
the most recent legislative session. 

14. Criticize constructively your state law regulating lobbying. If there is 
none, prepare a sound bill including an explanation and defense of its 
provisions. 

15. Describe the intragovernmental lobby in your state at the most recent 
legislative session. 

16. In what ways did the federal government seek to influence legislation 
at the most recent session of your state legislature? How successful 
was it? 



CHAPTER 8 


THE LEGISLATOR AND HIS FUNCTIONS 

As Sir Frederick Pollock points out, practically the mark of a politi- 
ca society is the establishment of public offices, people set apart for the 
business of governing and issuing commands.^ These commands are 
laws, whether they are issued by one, by a few, or by many, provided 
they are supported and enforced by the power of the state. Those who 
formulate and declare the law we call legislators—law bearers or law¬ 
makers. In the early historical period, such legislators were priests or 
kings whose pronouncements were supported by religious sanctions. 
Later they were warriors whose decrees were supported by force. But 
with the decline of despotism and the rise of democracy, laws tended 

to become a consensus of the judgments of enlightened citizens, sup¬ 
ported by the “common sense of most.” 

Modern democracy, which Aristotle called polity, has its roots and 
earliest historical examples in the city states of ancient Greece. Solon, 
who was elected archon of Athens in 594 u.c., devised the first demo¬ 
cratic constitution known to history.^ Three new institutions supple¬ 
mented the archons in their task of governing—the dicasteries, or 
popular courts of law, on which large numbers of citizens sat as judges 
and as jurymen; the ecclesia, or assembly of all the citizens, which met 
annually to elect archons; and a council of four hundred, appointed by 
Solon to pass upon proposals for new laws before they were submitted 
to the assembly. Thus the council and assembly were the lawmaking 
bodies. However, Solon evidently thought they should not deal with 
broad constitutional questions since he decreed that the laws which he 
had made should continue in force for one hundred years. It may be 
noted that this constitution remained in full working order for only 
three or four years. 

It was almost a century later, in 508 B.c., that Cleisthenes, like 
Solon, devised a new system of government for Athens. The whole 
body of Athenian citizens, greatly enlarged by the inclusion of new 
citizens, formed the ecclesia or general assembly under the Constitution 

1 Introduction to Science of Politics (Macmillan & Co., Ltd., London, 1925), p. 103. 

_ tL K. Hammond, The Political Institutions of the Ancient Greeks (C. J. Clay & Sons, 
London, 1895), pp. 59-61. 
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of Cleisthenes.® The size of the council was raised to five hundred. 

It served as a committee to control the proceedings of the general 

assembly and considered resolutions and projects of law before they 

were submitted to the assembly. The archons were made directly 

elected. The council members were chosen by lot. These institutions 

continued with minor changes until the fall of Athens to the Mace- 
donians in 338 B.c. 

What was an ideal democracy in the eyes of the Greeks would 
hardly be regarded as an ideal democracy according to the views of 
our time. The population of Attica has been variously estimated at 
from a quarter to a half million. The citizens numbered about thirty 
thousand. It is probable that ten thousand of them were habitually 
employed m the business of government. The rest of the population 
insisted of slaves and foreigners who were not eligible to citizenship 
These noncitizens did most of the work other than that of governing. 
It seems likely that the Athenian democracy could never have existed 
without this broad basis of slavery. There is evidence to suggest that 
It tell victim to external aggression because of the unwillingness of its 
atizens to make the sacrifices required to maintain its independence ^ 
Harold Laski suggests that the system broke down largely because the 
Greek mind never recognized the urgency of pan-Hellenism and partly 
because the passion for equality at Athens never permitted the crea¬ 
tion of an executive strong enough to act vigorously in foreign 


After the fal of Athens, all effective experimentation in democracy 
ceased until modern times. The democratic element in the Roman sys- 
tem was nominal, even in republican times. The pure democracy of 
Athens which vvas based on direct participation by all adult citizens in 
the making of laws finds few exemplars in the modern world The 
mountain cantons of Switzerland, the Isle of Man, and the New Eng- 

Lll tf thc"se°the\^ b^r^h'* illustrations. Ei 

make the laws “ Biit°'^ y o the citizens assembles at intervals to 
make the laws. But m most governments, the population is too large 

or too dispersed to permit deliberation in an assembly of all of its cid 

zens. In such a case, some representative device is necessary H the 

g vernment desires to act in any degree in accord witli * * 

of its citizens."^ ^ e» in accora with the opinions 


3 Ibid., p. 73. 

4 Ibid., p. 87. 

(The Macmillan Co., New York, 
Macmillan Co., New Yofk, ^931'I'Sl’p^'2361238^“’^'’'^'“ Soda! Sciences (The 
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The Problem of Representation 

Representation occurs when one person stands for or in the place of 
another person or group. It may be actual or virtual. Actual represen¬ 
tation occurs in the legal relation of principal and agent when the 
agent, acting in a matter on which he has express authority, conducts 
business for and in the name of his principal. Some public business is 
carried on upon the basis of actual representation, as when a deputy 
public official acts on behalf of his principal. But in the field of legisla¬ 
tion representation usually is virtual or symbolic. 

Virtual representatives may be chosen in a number of ways: (1) 
by lot, as for the Athenian boule or council; (2) by primogeniture, as 
in the British House of Lords; (3) by appointment, as in the Canadian 
Senate; (4) by cooptation, when members of a legislative body choose 
their own successors ; (5) by indirect election, as in the English borough 
council where certain members are designated as aldermen by vote of 
their colleagues; and (6) by direct election, as the choice of members 
of Congress in the United States. 

Selection by lot is based upon the assumption that any citizen is 
capable of discharging the responsibilities of public office, a concept 
reminiscent of some of President Jackson’s egalitarian pronounce¬ 
ments. It is also founded on the idea that the burdens of public serv¬ 
ice should be shared by all citizens. In Athens, those upon whom the 
choice fell were deemed selected by the gods, thus giving a religious 
sanction to their activities. Selection by lot was far more satisfactory 
under the conditions which existed in ancient Athens than it would be 
today. The citizenship of Athens was limited to about 8 to 10 per cent 
of the population. It was, in reality, a sort of aristocracy in which 
reasonable equality of competence could more properly be assumed than 
it could be today. Under modern conditions, the lot is resorted to only 
in choosing between two candidates for office who have received an 
equal number of votes at an election. 

The choice of representatives by a system of primogeniture is ob¬ 
solescent. Perhaps the only modern example of this device is the 
hereditary peers of the British Plouse of Lords. The group represented 
is in reality the wealthy families, usually the landed gentry. Titles in 
many cases are quite old, having been handed down from father to 
eldest son. Originally created by appointment of the king, they exist 
today as hereditary titles, carrying with them the right of the bearer 
to sit and to participate in legislative activities. The powers of the 
British House of Lords were drastically curtailed by the Parliament 
Act of 1911. There has been much discussion in the House of Com¬ 
mons since the advent of the labor government, of the desirability of 
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the abolition of the House of Lords. Certainly it is an anachronism 
in its present form. The structure of the Japanese House of Peers also 
was drastically altered in the Constitution prepared for that country 
by the occupation authorities in 1946. 

Appointment as a basis for the selection of representatives is more 
common in administrative agencies than in legislative assemblies. Yet 
this has a significance for the process of legislation since much sub¬ 
ordinate or delegated legislation is made by administrative boards and 
commissions. And examples are not wanting of true legislative assem¬ 
blies which are filled by members who are appointed, such as the 
Senate of the Dominion of Canada. In the United States, vacancies in 
the representation of a state in the Senate commonly are filled until 
the next election by appointments made by the governor. Appointments 
of representatives may be either restricted or free. If the appointing 
officer is limited in his choice to nominations made by the groups to be 
represented, his choice may be called restricted. If he is at liberty under 
the law to use his own discretion, it is said to be free. The legislation 
creating certain administrative boards and commissions requires that 
the members represent certain groups such as employers, or labor, or 
the general public. Or it may specify that not more than a majority of 
the board shall be members of the same political party. All of these 
devices are designed to ensure the representative character of the 
agency and its operation in the public interest. 

Cooptation is more common in private business than in public agen¬ 
cies. It is a procedure by which the members of a board, once consti¬ 
tuted, choose their own successors, either by appointment to take office 
at the expiration of certain terms of office or by election of the remain¬ 
ing members on the death or resignation of a member. Boards of 
trustees of certain public trusts are constituted on this basis The 
higher party organs of the Russian Communist Party operate on what 
appears to be substantially a system of cooptation in filling vacancies 
in their membership. It is conceivable that cooptation might find a 
pace in public adimnistration for the management of enterprises which 
It was felt desirable to keep free from political influence. Most of us 

would feel that it was not a suitable method of choosing members for 
a representative legislative body. 

Indirect election eyas adopted in the early history of the United 
States as a method of choosing the President which would free that 
office from the direct effect of popular passions. The electoral colleo-e 
devised by the framers of the Constitution has proven unsatisfactory 
due to the growth of political parties and to the development of greater 
faith in the electorate. Yet the electoral college remaiL a part of our 
governmental system because of the difficulty of securing the needed 
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change in the provisions of the Constitution. It is interesting to note 
that the system was an adaptation of that provided in the first consti¬ 
tution of the state of Maryland for the election of members of the 
State senate.® 

In the borough councils of England, aldermen, to the number of 
one-third of the whole council, are chosen by the council to serve for 
six years. These aldermen usually are selected from among the mem¬ 
bers of the council who have the longest experience in municipal 
affairs. They form a second chamber for the council, the rest of whose 
members serve for a three-year term.® Under the 1925 Constitution 
of the Russian Socialist Federative Soviet Republic, the membership 
of the legislative bodies of the autonomous republics and oblasts were 
chosen by the local soviets, rather than directly by the people, and the 
legislative body of the republic was constituted from representatives 
chosen by the congresses of the republics and oblasts.^® However, in 
the 1938 constitution, provision is made for direct popular election of 
the members of all soviets, at whatever level. 

In the modern world, direct election is the device most commonly 
employed to designate representatives and to hold them accountable for 
their conduct. It is commonly felt that popular election serves at least 
as well as any other system in securing representative leaders and serves 
better than any other scheme in confining them to their function of 
leadership. The rank and file of the people are generally competent to 
make a relatively intelligent discrimination between candidates who 
intend to further the public interest and others motivated by individual 
or group self-interest. On the other hand no individual is ever so supe¬ 
rior in wisdom and self-control that he does not constantly need both 
the enlightenment and the restraint which come from the necessity of 
persuading the minds and wills and maintaining the confidence and 
respect of the masses whom he seeks to lead.^“ 

The Function of the Representative 

Representative government is based on the idea that the voters will 
choose certain individuals who will act for them on certain matters, or 
for a fixed period on all matters of policy. Thus the voters in the 
United States may choose representatives to sit in a constitutional con- 

Sydney George Fisher, The EvoJuiion of the Constitutiou of the United Slates (J. B. 
Lippincott Co., Philadelphia, 1897), pp. 153-155. 

Percy Ashley, Local and Central Government (John Murray, London, 1906), p. 38; 

C. F. G. Masterman, How England Is Governed (A. A. Knopf, New York, 1922), p. 75. 

39 The Constitution of the U.S.S.R. (Cooperative Publishing Society of Foreign Work¬ 
ers in the U.S.S.R., Moscow, 1932), Pt. Ill, Ch. 3, Arts. 20. 51. 

11 Constitution of the Union of Soviet Socialist Republics (Ogiz, Moscow, 1938), Art. 

139, 

12 Coker and Rodee, “Representation," loc,'€it., pp. 312—313, 
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vention to accomplish a specific task. Once that is completed, these dele¬ 
gates revert to their status of private citizens. Or the voters may choose 
United States Senators to serve as their representatives in the Senate 
to act for them in determining public policies on all questions which 
may arise during a period of six years. Unless re-elected at the end of 
that period, these officers become private citizens again. In some cases, 
as in a constitutional convention in one of the states, the decisions made 
by the delegates to the convention are not final, but are subject to ap¬ 
proval by the voters before they become effective. In other cases, as 
in a legislative body, complete authority to act is delegated, subject to 
the power of subsequent sessions to repeal or amend, or of the people, 
through a referendum, to nullify. * 

Is a representative merely an agent of those who choose him, bound 
to act in accordance with definite instructions from them, or is he free 
to act as he feels best, using his own judgment as to the decision which 
he thinks will most advance the public interest? These are the two con¬ 
flicting theories which have agitated both voters and representatives 
since the latter were first chosen. The earlier theory was one of strict 
agency. In the parliaments of the thirteenth to seventeenth centuries, 
members were delegates or ambassadors from their boroughs or shires' 
and acted under instructions in voting supplies to the king. But be<Tin- 
ning about the time of the fall of the Stuarts, the nature of parliamen¬ 
tary business and the writings of political theorists gave rise to a new 
view of the functions of a member of parliament—an assertion that 
while he owed deference to the opinions of his constituents, he was an 
officer of the pvernment representing all the people. As such he should 
use his own judgment in voting upon legislation. His election consti¬ 
tuted a delegation to him, for a period, of the sovereignty of the people 
He acted m their stead during his term of office. He was not bound to 
consult them or to follow their instructions. 

The two and a half centuries which have elapsed since the contro¬ 
versy first arose have not sufficed to give a final answer to the problem 
First one point of view and then the other has alternated in public 

favor. At various times eminent men have declared their support of 
each viewpoint. * 


Dunng the early history of the United States, instructions were 
commonly given to all legislators by their constituents. However, due 
to the difficulty of assembling them all in meeting for the purpose of 
ormulating the instructions, the practice was allowed to fall into disuse 
Where state legislators were chosen by town meetings, however, as in 
New Hampshire, the practice of giving instructions continued for many 
>cars. In the Congress instructions to members of the House were 
practically impossible, as they were from an early period chosen from 
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districts. The Senators, however, elected by the state legislatures until 
1913, were not so fortunate. Instructions to Senators from the state 
legislatures were common before the Civil War and many Senators 
who found their views at variance with those of their state legislatures 
resigned to permit the legislature to choose a successor who agreed with 
its sentiments. 

From a practical point of view it should be noted that nearly half of 
the states expressly recognize in their constitutions the right of con¬ 
stituents to instruct their representatives. However, the provision is 
not used except by pressure groups. The reasons for this are not diffi¬ 
cult to find. The great variety and complexity of legislative problems 
defy analysis. The matters to come before a legislative body during 
a legislator’s term of office cannot easily be anticipated, so that instruc¬ 
tions can be given in advance. Except as to a few measures, even a 
party platform or a pledge by the candidate to the voters of his district 
cannot promise specific action. Except in the simplest rural environ¬ 
ments, instructions on each action to be taken are no longer practical. 

A. Lawrence Lowell summarized the view of many people today 
when he said: “In a legislature elected by the people neither view does, 
nor in the nature of things can, wholly prevail; for, on the one hand a 
representative is presumably in general accord with the opinions of his 
constituents, and is in fact more or less sensitive to their desires; while, 
on the other hand, if he has self-respect he never feels absolutely bound 
to follow their directions in all matters. He is no doubt selected be¬ 
cause the voters approve of his attitude on the leading public issues, but 
special questions often arise on which he must be free to act according 
to his own opinion.” 

No legislator who expects to seek re-election can ignore the opinions 
of his constituents. He will assiduously attempt to ascertain what those 
opinions arc, evaluate them in terms of the number of votes and finan¬ 
cial support which they represent, and take whatever action seems most 
likely to promote his career or the public interest. When questions in¬ 
volving right and wrong arise, there should be no compromise. Self- 
respect would require right action. But on those thousands of questions 
of expediency which occur in a legislative session, action will follow the 
course of self-interest and also, usually, the public interest as it appears 
to the member. Consultation with constituents in such cases w^ould 

seem both fruitless and impossible. 

The questions of whether a legislator represents only his constit¬ 
uency or the whole people, or whether he legislates for those who elected 
him or for those who voted for his opponent as well, seem highly aca- 

Public Opinion and Popular Government (Longmans, Green & Co., Inc., New York, 
1913), p. 124. 
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demic. A broad view of public questions from the standpoint of the 
whole country often reacts against a legislator when he seeks reelection. 
If a southern congressman should be convinced that abolition of the 
poll tax would be for the best interests of the United States, and should 
vote accordingly, he might have a difficult time being returned to office 
at the succeeding election. Even though a legislator is satisfied that the 
prejudices and opinions of his constituents are wrong, his remedy is not 
to disregard them in his legislative work, but to seek to educate his con¬ 
stituents to change them. 


Implementation of the Representative Principle 


The principal problems posed by modern representative government 
relate to the manner in which the people shall be organized for the exer¬ 
cise of the suffrage. The traditional and the prevailing basis is terri¬ 
torial, although there are many variations. In Fascist Italy and National 
Socialist Germany, each country constituted a single electoral district 
for the choice of national legislators. The function of the voters was 
merely that of accepting or rejecting a single complete list of candidates 
submitted by the government in power. There was no opportunity for 
dissent or opposition. Another type of system involves the election of 
representatives from districts. These may elect either one member or 
several. The single-member district is the usual rule in electing mem¬ 
bers of the House of Representatives in the United States Congress. 
It is also used in elections of members to the British House of Com¬ 
mons. One house or the other of most American state legislatures com¬ 
monly is chosen from single-member districts. Occasionally both single- 
member and multi-member districts are used in the election of a single 

legislative body. Such is the situation in both houses of the Ohio 
General Assembly. 


In the nineteenth century it was common for cities to be divided into 
wards for the election of councilmen. However, there has been a dis¬ 
tinct tendency during the last half century to turn to election at large 
The chief weakness of the ward plan was the tendency of councilmen 
to w'ork for the interests of their own ward rather than those of the 
City as a whole. There was also the temptation to gerrymander by 
manipulating ward boundaries in order to concentrate the opposition 
into a few districts. On the other side of the picture, ward elections 
gave some minority representation on the council and, if elections were 
nonpartisan, a better cross-section of the city was secured. In order to 
preserve some of these benefits several cities have combined the two 
plans. B uffalo elects nine councilmen by wards and five at large.’^ 

tlic United States (Harper & Bros.. New 
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Although territorial representation is generally followed in the 
United States, systems of voting have as much influence as areas upon 
the type and competence of the representatives secured. Plurality of 
votes is the general rule, but some areas use an absolute majority, with 
a runoff election between the two highest on a preliminary ballot. Cumu¬ 
lative voting, as in the choice of the assembly in Illinois, and preferential 
voting and proportional representation under the Hare system, offer 
interesting variations. Another device, an alternative to the territorial 
plan, is functional representation, under which economic groupings are 
used as a basis for representation in the legislative body. 


Functional Representation 

The territorial system of choosing representatives in lawmaking 
bodies is so universally used and so widely accepted in the United 
States that we often lose sight of the fact that there are other bases on 
which they might be chosen. Excluding appointment, which is con¬ 
sidered undemocratic, there remains the possibility of functional rep¬ 
resentation.^^ Under this plan instead of representing the people who 
happen to live in an artificially determined area, the legislator would 
represent people who have the same economic interests. There would 
still have to be a limiting area. But members of the national House of 
Representatives might be chosen on a functional basis from each state 
as a whole. The number of different economic interests which could be 
represented would be limited by the number of members apportioned 
to the state and by their numerical importance. The states having only 
one representative would be compelled to have him represent all eco¬ 
nomic interests. But in the larger states it would be conceivable that 
various groups could be recognized. The number of members assigned 
to each group might depend upon its numerical strength as compared 
with others. For example in State X, having a population of 6,000,000, 
there would be, say, twenty representatives in the lower house of Con¬ 
gress. Assuming the following categories and distribution of interest 
(dependents are grouped with the wage earners), the number of mem¬ 
bers shown would be assigned to each : 

No. of 


Category- 

Agriculture . 

^fining . 

Twlanufacturing . 

Transportation . 

Retail Distribution . 

Professional Service . 

Public Service and Utilities 


Population 

2,100.000 

600,000 

1,500.000 

300.000 

600,000 

600.000 

300.000 

6,000.000 


Members 

7 

2 

S 

1 

2 

2 

1 

20 


lf» C/ William A. Robson. “Function.al Representation,’' Encyclopedia of the Soctal 
Sciences (The Macmillan Co.. New York, 1931). Vol. 6, pp. 518-522. 
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Even finer divisions could be used in establishing constituencies to 
serve as a basis for the election of members of the state legislature. In 
a legislature of one hundred members, an economic interest amounting 
to as little as 1 per cent of the population might secure a seat. Once the 
constituencies are determined, the problem of conducting elections is 
fairly simple, although the ballot problem would be complex. The exist¬ 
ing local political machinery could be used. The principal difficulty 
would be the determination of the action to be taken in cases of divided 
economic interest. That would present novel situations. Now the only 
problem is one of residence; once that is decided the vote is cast at that 
location. Divided residence is rare. Divided economic loyalties would 
not be unusual. 

The system of functional representation presents little attraction to 
cities with small city councils. However, the system of proportional 
representation produces a result similar to that presented by functional 
representation, provided the campaign is waged on economic rather than 
partisan lines. 

Political parties are definitely opposed to both proportional repre¬ 
sentation and functional representation. They see in them a threat to 
party unity. Parties as they now exist include voters from all types of 
economic groups, and the adoption of either of these devices would 
tear them apart. It is doubtful that they could ever be re-formed after 
such a change, except as temporary coalitions between economic groups. 

Some students have seriously suggested that the lobby, or Third 
Plouse, might form the basis for a functional legislature. They would 
abolish the old house and senate and let the interest-group representa¬ 
tives legislate. Just to state such a suggestion is to show its absurdity. 
Such a body would represent only a small fraction of the people. Some 
groups with money but few votes would have equal voice with the large 
groups of voters. The basis of organization would not be uniform. 
Some lobby groups are formed on an economic basis, but others, like 
the church and the League of Women Voters groups, have a different 
foundation. If any change to an economic basis of representation is 
ever made, much careful planning will be required to preserve demo¬ 
cratic control. There is only one defensible basis of representation in 
a democracy—that is people. 


Electoral Areas 

The problem of electoral areas in a democracy is largely that of 
making a fair division of territory so that approximately the same 
number of people may be represented by each member of the legislative 
body. Frequent revisions of area boundaries are required in order to 
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keep pace with population changes. It is important to recognize that 
no other basis of representation than that of people is defensible in a 
democracy. Other bases, however, are occasionally used. For example, 
the states are the electoral areas for the choice of United States Sena¬ 
tors. Thus New York with more than twelve million people has the 
same representation in the national Senate as Nevada with less than 
one hundred fifty thousand. This is not democratic, even though it may 
have been and may still be expedient. However, it should be noted that 
it can be altered only with the consent of the states concerned.^® 

Electoral areas for the choice of members of the national House of 
Repi esentatives are somewhat more equal in population than for the 
Senate, since the number of representatives is apportioned among the 
states in proportion to their population. However, each state is en¬ 
titled to one member regardless of population. 

The Census Act of 1929, which provided for the making of the 
1930 census, contained a section which established the present method 
of making the apportionment of members of the House among the 
states.Under this act, as amended in 1940, the President is required 
to submit to the Congress meeting in January, 1941, and each ten years 
thereafter, within one week after the opening of the session, a statement 
showing the whole number of persons in each state, as ascertained under 
the decennial census of the population, and the number of Representa¬ 
tives to which each state would be entitled under an apportionment of 
the then existing number of Representatives: (1) by the method used 
in the last preceding apportionment, (2) by the method of major frac¬ 
tions, and ( 3) by the method of equal proportions. If within sixty days 
after receiving such a report Congress does not enact a law establishing 

apportionment, the states are entitled, at the next succeeding Con¬ 
gress, to the number of Representatives shown in the report according 
to the method used in the last preceding apportionment. The clerk of 
the House of Representatives is designated by the law to send to the 
governor of each state a certificate showing the number of Representa¬ 
tives to which his state is entitled under the law. 

There was no reapportionment based on the 1920 census. The law 
of 1929 was designed to avoid a repetition of this neglect. Two reap¬ 
portionments have already been made under it—one based on the cen¬ 
sus of 1930 and one on the census of 1940. In both .cases Congress 


Art. V of the Constitution provides that "no state, without its consent, shall be 
deprived of its ecjual sufTrage in the Senate,” and in Art. IV, See. 3, "no new states shall 
be formed or erected within the jurisdiction of any other state ; nor any state be formed 
by the junction of two or more states, or parts of states, without the consent of the legis¬ 
latures of the states concerned as well as of the Congress.” 

17 Act of June 18, 1929 (46 Stal. 26) as amended by Act of Apr. 25, 1940, (54 Sfat. 
162). For a scholarly arul comprehensive discussion of this problem, see L. F. Schmecke- 
bier, Cougrcssioual Apporttoument (Brookings Institution, Washington, D. C., 1941). 
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has been sufficiently well satisfied with the results so that separate ap¬ 
portionment laws were not considered necessary. It will be noted that 
the 1929 law freezes the total membership of the House of Representa¬ 
tives at 435 until it is amended. 

In order to comply with the 1929 law, the Census Bureau prepares 
the necessary computations for submission by the President. Since the 
1930 apportionment was made according to the method of major frac¬ 
tions, only two tables are required, one according to the method of 
equal proportions and one according to the method of major fractions. 
By the latter method, the difference between the representation of the 
various states is the smallest possible, measured by the absolute dif¬ 
ference in the individual’s share in a representative.^® By the method 
of equal proportions the difference between the representation of any 
two states is the smallest possible, measured both by the relative differ¬ 
ence in the average population per district and by the relative difference 
in the individual’s share in a representative.^® The computations in 
each case are made by use of a table of multipliers derived through a 
mathematical formula, applied to the population of the states to estab¬ 
lish a priority list showing which states are entitled to representatives 
under each of these two methods and the number which should be 
apportioned to each. In 1930 the two methods produced identical 
results. In 1940 there were some differences, but the method of major 
fractions was used. Mathematicians prefer the method of equal pro¬ 
portions.®® 

L. F. Schmeckebier in his monograph on apportionment suggests 
the desirability of a constitutional amendment to alter the basis of rep¬ 
resentation from all people to voiers.^^ This would exclude aliens and 
others disqualified from voting under state law and would penalize 
severely areas such as the deep South where voting is extremely light 
in elections. Such a system would require frequent reapportionments 
•—perhaps after each presidential election. Or the apportionment could 
be made decennially as at present, based on the highest vote cast for 
President during the decennial period. Such a plan would be far more 
drastic than the Fourteenth Amendment which requires that repre¬ 
sentation be reduced in proportion to the number of persons who are 
disfranchised by the state. This clause never has been enforced, al¬ 
though it has been a part of the Constitution since 1868. 


18 Devised by W. F. Wilcox of Cornell University. Cf. “The Apportionment of Repre- 
sentatives, Avicrtcan Econouxte Review, Supp., Vol. 6, pp 1-16 

y* Huntington of Harvard University. Cf. Methods of Apportion- 
ment, 76th Cong., 3rd Sess., Senate Doc. No. 304. 

^OC/. Apportionment of Representatives in Conaress, Hearings before the House Coni- 
init^e on the Census, 76th Cong., 3rd Sess., 1940; also Apportionment of Representatives 
m Congress Amongst the Several Stales, Hearings before the House Committee on the 
Census. 69th Cong., 2nd Sess., 1927. 

Op. cit., pp. 86-106. 
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representatives is certified to the state, it is the 
tinn Tf^' ^ ^ ‘ legislature to provide districts for their elec- 

in only one representative, he will, of course, be elected 

the state at large. However, if more than one is allotted to the state 
districts are established from each of which one member is chosen.’ 
The establishment of districts has rested from time to time on federal 

eWeJf r of 1842 provided that members be 

elected from districts “composed of contiguous territory, equal in num- 

ber to the nurnber of representatives to which said state may be en¬ 
titled, no one district electing more than one representative.” When 
signing this law President Tyler expressed doubts as to the constitu¬ 
tionality of such a provision, as the question of election of representa¬ 
tives was felt to be a matter of state concern. In 1862 an act was passed 
requiring congressional districts to be composed of contiguous terri- 

iT 1 .‘he apportionment Act repeated these requirements and 

added that the districts should contain, as nearly as practicable, an equal 

number of inhabitants.”® These provisions were repeated in each sub¬ 
sequent act. In 1901 it was further provided that the territory included 
m a district should be compact.®^ The 1911 Act repeated these provi¬ 
sions and is the latest congressional statement on the matter. However, 
the adoption of the 1929 automatic apportionment law, which is silent 
on the matter of districts, leaves the matter open. The Supreme Court 
has held that the 1911 law is no longer effective.®® So today congres¬ 
sional districting rests entirely on custom and usage. 

However, whether required by federal law or not, if there are to be 
districts, democratic principles require that they be of approximately 
equal population and composed of compact and contiguous territory. 
The extent to which the state legislatures have disregarded these fun¬ 
damental requirements is revealed by Schmeckebier’s study.®* The 
largest district in Illinois in 1940 was more than five times and in New 
York eight times, as large in population as the smallest. In eleven other 
states the largest district was more than twice as large as the smallest. 
“The apportionment in twenty-six states is defective if 20 per cent is 
adopted as the maximum possible departure from the average or if SO 

per cent is taken as the maximum permissible excess of the largest over 
the smallest district.” ^7 


The present unsatisfactory condition is due to inaction or partisan 
action by state legislatures. The inaction may be simply apathy, but it 
seems m ore likely that it represents a desire to conserve the siatits quo. 


22 Act of July 14. 1862. 12 Staf. 572. 

23 Act of February 2. 1872, 17 Stat. 28. 

2t Act of Jan. 16, 1901. Si Stat. 733. 

2n n'oof/ V. Broom. 287 U.S. 1, S3 S. Ct. 1. 77 L. Ed. 131 (1932) 
2(! Ot>. at., pp. 127-192. 

27 Ibiii.. p. 131, 
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Every Congressman has a vested interest in the continuation of the 
particular political and geographical configuration which contributed 
to his election. His influence in the legislature, while not conclusive, 
is at least persuasive. Political parties also exert considerable pressure 
in such matters. Control over Congress depends on control over dis¬ 
tricts. Not only are inequalities in population ignored and allowed to 
worsen, but districting laws frequently erect gerrymandered districts 
composed of territory neither compact nor properly contiguous, as the 
maps printed in the Congressional Directory clearly show. Plowever, 
even these do not reveal the whole situation. Gerrymanders cannot 
always be identified by such visual means. Often territory both com¬ 
pact and contiguous conceals an adroit concentration of opposition 
strength into a small number of districts and a spreading of the strength 
of the party in control of the legislature among as many districts as 
possible. This is the purpose of the gerrymander. 

Since Congress has no authority to compel state legislatures to act 
except by denying seats to representatives from states which refuse to 
redistrict, districting plans, long outgrown, continue in efifect. And 
since there is no way to force compliance with reasonably democratic 
standards in new districting plans, they too create new undemocratic 
situations. It has been suggested that Congress itself pass a law estab¬ 
lishing districts within the states whenever a satisfactory state law is 
not provided.^® There are several precedents for such action (1) in the 
Corrupt Practices Acts, (2) in the laws to prevent interference with 
federal elections, and (3) in congressional action requiring elections 
at large where redistricting does not follow a reapportionment in which 
the representation of the state was reduced.^® 

The present law of apportionment and districting may be stated as 
follows: 


1. If there is no change in the quota of a state for representation in 
Congress, the existing districts continue until new ones are created 
by the legislature. 

2. If the quota is increased and there is no redistricting, the existing 
districts remain the same, and the additional members are elected 
at large. 

3. If the quota is reduced and there is no redistricting, all members 
are elected at large. 

4. If a state constitution confers the veto power on the governor as 
regards ordinary legislation, a districting act must be approved by 





Ct. 708, f,0 L. Ed. 11/ 
795 (1932). 
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the governor or passed over his veto in the manner provided by 

the state constitution. This cannot be avoided by the use of a con¬ 
current resolution. 

5 . If the state constitution provides for a referendum on legislation, 

a districting act may be repealed by a referendum in the same 
manner as other laws.®® 


Legislative Representation in the States 


State legislatures also have the responsibility for providing the dis- 
tricts within each state from which state senators and representatives 
will be chosen. Again, democratic theory would require the erection of 
districts approximately equal in population, composed of compact and 
contiguous territory. Since these districts are, in nearly every case, 
smaller than congressional districts, gerrymandering is not so obvious, 
but It nevertheless exists. Sometimes it is imposed by the state consti¬ 
tution through a requirement that every county shall have at least one 
member in the state senate, as in California, or at least one member in 
the house, as in Ohio. At other times it is established by a districting 
law. The constitutional gerrymanders usually are for the protection of 

rural areas against urban domination. Legislative gerrymanders are 
usually partisan. 

A study made in 1937 shows that in only five states, Arizona, Massa¬ 
chusetts, Utah, Washington, and Wyoming, was urban representation 
in both houses of the state legislature equal to or greater than the 
percentage of urban residents to the total population of the state. In 
six others, California, Montana, New Hampshire, New Jersey, Ohio, 
and South Dakota, urban areas were adequately represented in one of 
the two houses. In the remaining thirty-seven, both of the houses (or 
the single house in Nebraska) were gerrymandered against the urban 
areas. ^ While some of this gerrymandering is imposed by constitu¬ 
tional provisions—which only a constitutional convention or a gerry¬ 
mandered legislature could make a proposal to change—in many cases 
it could be changed by a simple act of the state legislature. However, 
it is probably too much to expect that a legislature will ever reform 
itself. The despotism of the legislative majority must become very 

oppressive before public opinion can be aroused sufficiently to demand 
a change. 

Except for the requirement of one representative from each county, 
the Ohio constitution contains what is among all the states probably 
the most democratic and certainly the most ingenious provision for 


f ^ L. F. Schmeckebier, op. cit., p. 138. 

•^1 O. Walter, “Rcapporlloninent and Urban Representation,” Annals of the 

Atneriran Academy of Political and Social Science (Jan., 1938), Vol. 195, pp. 11-20. 
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establishing representation. The population of the state after each 
decennial census is divided by one hundred to determine the representa¬ 
tive ratio and by thirty-five to determine the senatorial ratio.^- In the 
house, each county having half a ratio is entitled to one representative. 
(Those having less were attached to adjoining counties until 1903 when 
this section was amended to give each county one representative regard¬ 
less of population.) Two representatives are allotted to each county 
having one and three-fourths ratios, and a full ratio is required for each 
additional representative.^® “When any county shall have a fraction 
above the ratio, so large, that being multiplied by five, the result will be 
equal to one or more ratios, additional representatives shall be appor¬ 
tioned for such ratios among the several sessions of the decen¬ 
nial period (sessions held biennially), in the following manner: If there 
be only one ratio, a representative shall be allotted to the fifth session 
of the decennial period, if there are two ratios, a representative shall 
be allotted to the fourth and third session respectively; if three, to the 
third, second, and first respectively; if four, to the fourth, third, sec¬ 
ond, and first sessions respectively.”®-* Ohio senatorial districts were 
established in the constitution, but due to population changes they have 
been combined in several cases so that one senator represents two or 
three districts. The more populous districts have been assigned addi¬ 
tional senators by the method indicated above. One result of this sys¬ 
tem is that the Ohio house and senate vary in size with each session. 

The actual work of reapportionment in Ohio is done not by the 
legislature but by administrative officials. The duty is a ministerial or 
mechanical one, involving no discretion. The advantages of this system 
in avoiding legislative inaction on a ticklish political problem are ob¬ 
vious. It would be even more desirable if a fully democratic basis could 
be secured by eliminating the requirement for one representative from 
each county and requiring a full ratio for each representative or sena- 

allowing additional membership in certain sessions for fractions 
of one-fifth or more as at present. 


Legislative Representation in Cities 

Returns from tlie 2,033 cities of more than 5,000 population, ac¬ 
cording to the 1940 census, show that in 53.7 per cent of them council 
members are all elected at large. In 29 per cent, they are chosen by 
wards and in 17.3 per cent, by a combination of the two methods.®® 
tren d has been definitely away from ward elections. Where they 

32 Art. XT. Sec. 1, Sec. 6. 

33 Art. Xr. Sec. 2. 

3* Art. XI. Sec. 3. 

(tixernalional City Managers’ Association, Cliicago, 1944), 
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pist, however, the city council has the same power of gerrymander as 
IS possessed by the state legislature, unless the districts are fixed in the 
charter. Either provision is equally bad. Except in the largest cities, 
little valid argument can be advanced in favor of a district system. Even 
there, multi-meniber districts with some plan of voting which will as¬ 
sure representation to any substantial minority is to be preferred to a 
single member district plan. 

Nomination and Election of Legislators 

The American voter has the erroneous idea that any method of se¬ 
lection of public officials other than by the ballot is undemocratic. This 
feeling is partly responsible for the common hostility to bureaucracy: 
its members are appointed; they hold office indefinitely; supposedly they 
disregard public sentiment because not subjected to popular control. 
And yet, at election time the voter complains that the ballot is so full 
of names that he is confused. He knows little or nothing about the 
candidates and relies on the party label. He avoids primaries because 
he feels helpless in making a choice among the numerous names of those 
who offer themselves as candidates. On this long ballot the aspirants 
for legislative office are found listed near the end. Small wonder that 
nominations and elections to legislative office receive so little intelligent 
attention. 

The adoption of a short ballot would do much to simplify the prob¬ 
lem of the voter, as well as give a new and deserved dignity to the 
office of legislator. In order to shorten, the ballot it \vould be necessary 
to make many elective offices appointive. The guiding principle in this 
process is that only policy-forming officers should be chosen by the 
process of election. The federal ballot already is short, or would be 
if the electoral college were abolished (as it should be, since it has lost 
its significance). The state ballot should contain only the candidates for 
governor, lieutenant governor, and for legislative posts. All the present 
elective state executive officers can be better selected by appointment. 
The governor can be charged with this duty and held responsible, as 
the President is in the national government. There is no justification 
for the election of judges. The federal example again is pertinent. 
Most states have taken an important step in the direction of the appoint¬ 
ment of judges by placing them on a nonpartisan ballot. Cities have 
gone far toward the short ballot, especially those operating under the 
city manager plan where only council members are elected. The council 
appoints a city manager (removable by the council at any time), and 
the manager appoints and removes all other needed officers and em¬ 
ployees. Counties and townships are the best examples of the long 
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ballot In these units it is customary to choose every officer by election. 

All of these offices should be removed from the ballot, except the county 

and township boards which can be charged with the duty of filling all 

other posts by appointment. School districts customarily follow the 

short ballot principle consistently, only the board of education being 
chosen by election. ^ 

The essence of democracy is not electioit but control. The more con- 
tinuous the control the more democratic the process. Under a long 
ballot, the only control which the voters have over their elected officers 
IS the opportunity to refuse to re-elect them. During their incumbency 
they are free to act as they choose. This is one reason why it was an 
axiom of the Revolutionary era, that “where annual elections end. 
tyranny begins. Already annual elections have given way to biennial 
and in many cases, quadrennial ones. The change has been accompa¬ 
nied by a few such additional controls as the recall, but they have been 
inadequate and some tyranny has resulted. Control by impeachment 
also has worM poorly. The courts will intervene only in flagrant cases 

1! * l!^^ “'■e needed. It is submitted that the 

short ballot, with the choice of most executive and judicial officers 

lodged in the executive or in the legislative body—with a continuous 
power of removal such as the city council has over the city manager— 
IS a step toward democratic government. If it can be coupled with a 
more effective and continuous control by the people over these appoint¬ 
ing officers. a ong step toward real democracy will have been taken 

larTJntrnr"w?r?‘"" improvement in popu- 

lar control. With fewer names to scrutinize, the spotlight of publicity 

p ys with great intensity on the candidates who remain. The voter is 

better able to know the records and capabilities of the candidates and 

can make a more intelligent choice. Elections should be frequent—at 

least once every two years-for these policy-forming offices so that the 

incumbents will be required to keep close to theif consti’tuents and 

changes m public sentiment can be translated promptly into action’ The 

processes of impeachment and recall should be supplemented by a more 

democratic process-one which can be operated in a reasonaLe flme 

such as removal of executive and judicial officers by a joint address of 

Lei 17'"" 7 r, T'" hy a joint reso\.tion of Congress 

Lcg.slamrs should be subject to a more easily operated recall A renr 

pnization of the legislative committees in Congress and in the st-it 

■houki"'!-administrative structure of the government 
pould make feasible a contimious audit of administrative operations 
by appropriate committees. Publicity for the results of ^ 

C».,l 

approval of governmental policies. ^ ^ 
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One additional control seems necessary. Due to the peculiar position 
of legislative bodies in our governmental system arising out of the sepa- 
ration-of-powers doctrine, there are few effective controls over them. 
Both the executive and the judiciary maintain a hands-off policy. Leg¬ 
islatures will bear watching, as occasional investigations show. It is 
suggested that an ancient institution for the preservation of popular 
rights be called upon to fulfill this function. It is proposed that a 
special grand jury be impaneled in the county in which each legislative 
body sits, to maintain, during the session, a continuous surveillance 
over its activities. While this device would reach only criminal acts, it 
seems likely that enough violations of positive law exist to justify the 
action suggested.^® Not only the members, but the lobby and legislative 
employees could be brought within its purview. True bills could be 
returned against any violators of the law and publicity could be given 
to needed changes in legislation to prevent further illegal acts. The 
importance of great care in selecting a high type of citizen for such duty 
need hardly be emphasized. Social inventors should turn their attention 
to the creation or improvement of other institutions to facilitate control 
by the people over their governmental officials. 

Nominations 

Nominations for elective public office today are obtained in one of 
two general ways: by convention or by direct primary. The convention 
system is exclusively used in only two states, Connecticut and Rhode 
Island. It is possible in five others, where primaries are optional.®^ In 
all other states, the direct primary is mandatory. Where the direct pri¬ 
mary system is used, state legislative candidates are chosen on party 
tickets in all but two, Nebraska and Minnesota, where they are nomi¬ 
nated on a nonpartisan ballot. Candidates for Congress always appear 
on a partisan ballot. Candidates for election to city councils normally 
appear on a nonpartisan ballot.®® 

The nominating convention, so familiar in the national sphere, has 
all but disappeared from the state governmental scheme. Widespread 
public revolt against machine nominations and sale of offices led to an 
almost universal adoption of the direct primary. But this change 
brought other difficulties. (1) The party can disclaim responsibility for 
the activities of public officials nominated and elected against their oppo¬ 
se Events in New York and Michigan in 1944 and 1945 would seem to justify this 
conclusion and to establish the suitability of the grand jury to deal with the situation. 

37 Arkansas, Delaware, Georgia, South Carolina, and Virginia- Cf. Book of the iitafes, 
2948—49 (Council of State Governments, Chicago), p. 92. Rhode Island adopted a primary 
law in 1947, but procedure under it has not yet-been determined. 

38 Data collected by the International City Managers’ Association show that 38.6 per 
cent of the cities of over 5,000 population in the United States in 1943 elected their coun¬ 
cil members on a partisan ballot. Municipal Yearbook (Chicago, 1944), p. 132. 
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sition. (2) Elected officers can refuse to cooperate with the party in the 
distribution of patronage, thus weakening party organization. (3) The 
cost of the primary election falls on the public (except in Arkansas, 
Georgia, Mississippi, South Carolina, and Texas). (4) The cost of 
campaigning for a nomination in a large geographical area, such as a 
state, is too great for all but the rich or an incumbent who has a ma¬ 
chine already built—the party takes no financial responsibility for the 
primary campaign. (5) As a corollary, the lobby gains in influence by 
stepping into primary campaigns, where the party refuses to go. As a 
result, there are many who now question the desirability of continuing 
the direct primary. But one cannot yet say that there is any important 
trend toward its abolition. Public support of the direct primary is 
strong. Despite its weaknesses it is not likely to be abolished unless 
some really superior procedure is devised. Here is another opportunity 
for the constructive thought of a real social inventor. 

Candidates under either scheme are partly volunteer, partly drafted. 
Theoretically any voter may volunteer, in practice few do. Many of 
those who do make their own decisions never really have a chance of 
election. One must have some kind of backing to succeed. Those whose 
names are well known in any connection, even by being similar to those 
of state or national figures, have a good chance, regardless of their 
experience in politics. Those who have plenty of money to spend in 
bringing their names and faces before the public in a favorable or even 
neutral way, also have a chance. The endorsement of party leaders 
helps in lining up the votes of the party machine. When the party has 
a positive aversion to a candidate it may oppose him actively. Of course 
this opposition is reflected largely in machine votes, but this is impor¬ 
tant as few rank-and-file voters who are not identified closely with the 
party ever bother to vote at a primary anyway. When, according to 
party leaders, no suitable candidate appears, some faithful party worker 
may be drafted. Such a person can count on machine support. 

In building a ticket, the party naturally pays a great deal of atten¬ 
tion to its popular appeal. Since few voters look beyond the top few 

names—and the newspaper publicity is concentrated upon them_less 

attention is paid to the names appearing farther down the ballot. Thus, 
nominations for President and Vice-President, Senator, Representative 
at large, and governor, are carefully considered. Much time is given 
to the nomination of just the right people. But district representatives 
in Congress, state senators, and members of the state house of repre¬ 
sentatives receive less attention. In fact, in some of the larger metro¬ 
politan areas where there are a considerable number of state legislative 
offices to fill at large, the party pays no attention to them at all, or gives 
the nominations to faithful party workers whose only qualification is 
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that they know how to get out the votes, and whose only ambition is 
to draw the niggardly salary of a state legislator for one term. Where 
there are single-member districts, as in the smaller cities and rural areas, 
more attention is paid to these offices. 

The primary campaign is principally a popularity contest. The man 
who has the most winning smile, kisses the most babies, or has the best 
known name, wins the nomination. Once the primary is over, the party 
on whose ticket he was nominated usually adopts him, whether he has 
been a regular party worker or not. Few candidates refuse this support, 
since^ it brings the machine vote. In close elections this can be the de¬ 
termining factor. Occasionally, however, a candidate will refuse party 
support and conduct his own campaign, or the party may be unable to 
work with him and may refuse to support him. 


Elections 

The campaign which follows the nomination and precedes the elec¬ 
tion is usually a partisan one. W^hile each candidate is expected to 
make a substantial financial contribution, the fund is administered by 
the party. Speaking engagements are arranged through party head¬ 
quarters. Newspaper and other publicity is handled there. However, 
where nonpartisan ballots are used, as in the election of legislators in 
Nebraska and Minnesota, and for city councils and school boards, the 
cost of not only the primary but also the election is the individual re¬ 
sponsibility of the aspirant to public office. 

It is a bit difficult to understand why any legislative officer should 
ever be chosen on a nonpartisan ballot so long as we continue to have 
political parties in this country. Only as candidates sponsored by po¬ 
litical parties can members of legislative bodies be judged by the voters. 
The voters cannot expect to have enough information about a candi¬ 
date to pass a considered judgment on his legislative ability. Only ex¬ 
perience can produce a record, and conditions change so rapidly that 
even this is of little value. Observers in Minnesota have stated that 
despite the nonpartisan election of legislators, their political affiliations 
are well known and are given consideration by the voters in making a 
choice. A similar situation may be anticipated in Nebraska. City coun¬ 
cils in the larger cities often find it impossible to avoid the application 
of party labels to their members, in spite of election on a nonpartisan 
ballot. Only school boards succeed in becoming free from national party 
politics, and even they are not always so. 

Although retention of party labels in the choice of legislators—na¬ 
tional, state, and local—seems desirable, it will not remain so unless 
these campaigns and elections are separated from each other by enough 
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time to permit the voters to concentrate upon one group of problems 
and issues at a time. The separation of national and state elections 
from local elections (at least for city officials) has made considerable 
headway. In most cities, campaigns can be fought on local issues (al¬ 
though often they are not). But national and state elections remain 
linked. They too should be separated to permit state elections to be held 
upon state issues, to avoid electing state officials by straight ticket vot¬ 
ing, allowing mediocre men to ride to victory on the “coattails” of a 
President. Separation of such elections by six months would also serve 
a part of the objective of shortening the ballot. Voters can and will 
inform themselves about a small number of candidates, even though the 
elections occur more frequently. The additional cost might be defrayed 
in part by the abolition of the direct primary, or by reduction in the 

number of voting precincts and in the printing costs through the instal¬ 
lation of voting machines. 


Who Are Our Legislators? 

It is commonly assumed that national and state legislatures have de¬ 
clined in quality in the United States since the early days of the Re¬ 
public. From an assembly of the wisest and most capable men of the 
early period, it is said that Congress has descended to mediocrity. State 
legislatures are criticized for the poor quality of their debates and their 
legislation. Little of this decline in public esteem is actual; most of it 
is merely illusion. We are willing to ascribe to the remote past a knowl¬ 
edge and an ability which we are unwilling to see in our contemporaries. 

An examination of the criticisms of the state and national legislative 
bodies which appeared in contemporary journals of earlier periods 
signed by recognized leaders of public thought, would lead us to the 
conclusion that present-day legislative bodies are not far different from 
their remote ancestors.=*^ It is probably true that the proportion of in¬ 
tellectual leaders serving in legislative bodies today is smaller than in 
1790. But there are far more legislatures, and legislative business has 
become a tedious chore rather than the discussion of broad principles 
riie intellectuals today are not attracted by the type of work which must 
be done. Then, too, the education of the average twentieth-century 
individual is easily equal to that of the upper 5 per cent of the eight- 

I'n"! 7 composed largely of college graduates 

m 1/90 would include a high proportion of those bearing such a dis¬ 
tinction, today a legislative body in which more than half of the mem¬ 
bers hold one or more college degrees is merely a little above the <reneral 
educational level of the electorate. ^ 

298-,n8‘;^- 'tsscMics (HouEhton Co.. Boston, 1924), pp. 
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TABLE 2 

Analysis of State Legislative Personnel 
(Legal membership of Legislatures, 7,512) 


State Legislative Personnel 


Age: 

21-30 years.. 
31-40 years. . 
41—50 years. . 
51—60 years.. 
61-75 years.. 
Over 75 years 


Previous Legislative Service, Number 
of Regular Sessions: 

0 Session. 

1 Session. 

2 Sessions. 

3 Sessions. 

4 Sessions. 

5 Sessions. 

6-10 Sessions. 

Over 10 Sessions. 


Sex: 

Women Legislators 


Occupations: 

Agriculture. 

Mercantile. 

Real Estate and Insurance, 

Manufacturing. 

Law. 

Education. 

Other Professional Services 
All Others*. 


Parly Affiliation: 
Democratic... 
Republican.. . 
Otherf. 


Per Cent Distribution 


National 


1931 

1933 

1935 

1937 

(1931-; 

5.7 

7.5 

8.3 

9.1 

7.7 

19.1 

20.7 

21.8 

22.4 

21.0 

25.0 

25.7 

27.0 

27.2 

26.2 

27.1 

26.4 

24.0 

22.4 

25.2 

20.8 

18.5 

17.5 

17.5 

18.6 

1.5 

1.2 

1.4 

1.2 

1.3 

39.5 

43.4 

42.8 

45.3 

42.7 

23.0 

21.4 

27.5 

25.5 

24.4 

12.9 

13.9 

10.8 

12.6 

I2.S 

8.6 

6.2 

6.1 

5.0 

6.5 

4.6 

5.1 

3.8 

3.9 

4.3 

3.8 

2.2 

2.7 

2.0 

2.7 

6.3 

6.3 

5.0 

4.4 

5.5 

1.3 

1.5 

1.3 

1.3 

1.3 

1.9 

1.7 

1.8 

1.9 

' 1.8 

25.4 

1 

24.8 

23.8 

23.9 

24.5 

12.2 

12.7 

13.0 

14.0 

13.0 

6.5 

6.1 

5.2 

5.4 

5.8 

3.2 

3.4 

3.8 

3.5 

3.5 

25.3 

24.6 

24.3 

22.6 

24.2 

1.4 

1.6 

2.6 

2.9 

2.1 

4.8 

5.3 

6.0 

6.3 

5.6 

21.2 

21.5 

21.3 

21.4 

21.3 

49.5 

62.0 

63.4 

67.0 

60.5 

46.7 

34.2 

32.8 

27.8 

35.4 

3.8 

3.8 

3.8 

5.2 

4.1 


* Includes; all other occupations and insufficiently described fields. 

t Includes: vacancies, nonpartisans, and independents, as well as third parties. . 

Unpublished manuscript prepared by the Council of State Governments (Chicago, iya/;. 


Constitutional restrictions play only a small part in the qualification 
of legislators. In Congress, Senators are required to be at least thirty 
years of age and must have been citizens of the United States for at 
least nine years. Only occasionally does a newly elected Senator present 
himself before the bar of the Senate who does not possess 
mentary qualifications. One such in recent years was Senator Kush 
Holt of West Virginia who was forced to wait until his thirtieth birt - 
day to take the oath of office. Members of the House must be at least 
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twenty-five years of age and seven years a citizen. Both Senators and 
Representatives must, at the time of their election, be inhabitants of the 
state from which they are chosen. Custom requires also that Repre¬ 
sentatives be residents of the districts from which they are chosen. 

Many state constitutions contain minimum age limits for state sena¬ 
tors, but few require more than the qualifications of an elector from 
members of the house. In a country in which the average age is rising, 
these limitations are not very significant. 

Several interesting studies have been made from biographical data 
to determine the traits of the average legislator. One such investiga¬ 
tion of the Representatives from Ohio who served in the national 
House of Representatives from 1868 to 1930 produced the follow¬ 
ing conclusions concerning the 278 individuals included. The aver¬ 
age Congressman was born in a village or small city of American-born 
parents. He has gone through the public schools, then to college, and 
finally studied a profession, probably law. He is a Mason, an Elk, and 
a member of his city club. He is a married man and a father with three 
children. He is a staunch Republican. He has been county prosecutor 
and a member of the state House of Representatives. He tried to be 
elected state senator and failed. He also failed to be elected common 
pleas judge of his county. His first Congressional race was in a presi¬ 
dential year and he is successful in serving for about three terms before 
he is retired to private life. He doesn't retire voluntarily, but fails of 
election. When he dies he will be buried by the minister of the Metho¬ 
dist church of which he has always been a member.^® 

Another fragmentary study by John Brown Mason pictures the re¬ 
lationship between service in state legislative bodies and in Congress. 
His analysis of the data available in Who's Who and the Congressional 
Directory concerning the 2,600 members of the 71st to 75th Congresses 
reveals that more than one-third of all members of Congress have had 

previous state legislative experience, averaging slightly over four 
years.^^ 

f legislature of Pennsylvania for the period 

1881-1937 shows an increase in median ages of from 44.9 years to 

52.0 years m the senate and 43.5 years to 46.3 years in the house Me¬ 
dian age for all states in 1935 for both houses combined was 48.4. 
lol? shows increasing age for senators from 47 in 1927 to 54 in 
1937 while the age representatives remained fairly constant during 
the decade at 45. However, it can be determined from the table which 


in Ohio (Unpublished M. A. Thesis, 


Ulno 


Political Leadership 
btate University, 1931), pp. 67-71. 

Service,” 

PC. 177-178. cicaacmy or eolittcal and Social Science (Jan.. 1938), Vol. 195, 
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appears above that during the years 1931—1937 the age level of state 
legislators generally declined. It is believed that this was a phenomenon 
of the depression. 

Data are available for the study of occupations, present or past, of 
practically all legislators. As might be expected, lawyers predominate. 
A study of the 71st to 75th Congresses shows that the percentage of 
lawyers in the Senate ranged from 61 to 76, and is tending to increase. 
In the House the percentage of lawyers was from 56 to 65 and tended 
to fluctuate. In the states, the percentage of lawyers to the total of all 
legislators is 24, a much lower figure than for the Congress. In certain 
agricultural states the percentage is smaller still—being compensated 
for by larger percentages in the urban industrial states. Thus in Cali¬ 
fornia in 1927—1937 the percentage of lawyers in both houses combined 
was approximately 35, In Missouri the senate consistently has more 
than half of its membership composed of lawyers while about 25 per 
cent of the membership of the house are attorneys. But strangely 
enough the figures for 1881 to 1937 in Pennsylvania show only 19.4 
to 23.4 per cent of lawyers in the state legislative body. This is even 
more striking when compared with New York, with 44.8 per cent, and 
New Jersey with 48.7 per cent in 1933 against 21.0 for Pennsylvania 
in that year,"*^ 

The educational background of legislators has undergone a marked 
change. In Pennsylvania the percentage of legislators reporting college 
training has increased from 16.3 in 1881 to 38.0 in 1935. In Missouri 
the percentage of college-trained lawmakers has remained nearly con¬ 
stant since 1901 at more than half of the total membership. Almost 
two-thirds of all the members of the California legislature from 1927- 
1937 had attended college. But this is all merely a reflection of the 
general educational level of the constituency. The member tends, in 
education, to be slightly above his supporters. 

The enfranchisement of women has not yet resulted in any large 
increase in the number of women legislators. There have been a very 
few as members of the national House of Representatives. One United 
States Senator who originally received her high office by appointment 
for an unexpired term was afterward elected. In the states, the situa¬ 
tion was summarized in 1938 by Henry \V. Toll as follows: “In 1937, 
141 women served in the legislatures of 36 states. This total, only 1.89 
per cent of all state legislators, represents a gain of 11 over the 1935 
total of 130 women, and reversal of the downward trend of feminine 
legislative representation since the peak year, 1929, when 149 women 

42 Wm* T. R. Fox, ‘'Legislative Personnel in Pennsylvania/^ Afinals of the Americ^i 
Academy of Political and Social Science (Jan., 1938), Vol. 195, pp. 32-39; Howard B* 
Lang, Jr., ''They Legislate for Missouri,'* ibid,, pp. 40-44 ; Dean E. McHenry, Legislative 
Personnel in California/' ibxd,, pp. 45—52. 



Ch.8] THE LEGISLATOR AND HIS FUNCTIONS 151 

sat as lawmakers in the states. In the 1937 group more than 44 per 

cent were re-elected members, a fact which indicates the promise of the 

development of a group of trained women in the ‘profession' of making 

laws ... In general, states of the Western Great Plains and the South 

have been the least generous in electing women to legislative posi¬ 
tions." 

Studies are needed to reveal the backgrounds and characteristics of 
city council members in the United States. Their peculiar relation to 
the daily lives of millions of city dwellers should be reflected in an even 
closer identity with their constituency than has been noted in the cases 
of Congress and the state legislatures. Their functions in the adminis¬ 
trative sphere, as a board of directors of a large corporation, may re¬ 
quire greater emphasis on business ability than on legislative com¬ 
petence. In any event, such studies should prove of interest and value 
to serious students of our governmental scene. 


Terms of Legislative Office 

There are two opposing theories relating to terms of office for legis¬ 
lators. One is the time-honored one that representatives should serve 
for short terms and submit themselves frequently for popular verdict 
on their actions at the polls. It was in the spirit of this theory that the 
early states established annual elections. The other theory, one that is 
gaining in acceptance today, is that legislators should serve for long 
terms in order to become familiar with the complex problems which 
face them and to become expert in legislative technique. Some would 
go so far as to reduce drastically the size of the legislature, increase 
compensation, and lengthen terms of office in order to secure an expert 
legislature corresponding in competence with our judiciary. Because of 
the custom of the American voter frequently to return a faithful public 
servant for a second term, or even more, the situation is not as bad as 
our present short terms would suggest. Also, the opportunity which 
exists for promotion from state to national office often results in a 
carryover of valuable experience. 

The Constitution establishes a six-year term for Senators and a two- 
year term for Representatives. The Senate is a continuous body, one- 
third of its members being elected each biennium. The two Senators 
from each state are placed by lot in different groups so that there is an 
election for United States Senator in two bienniums out of three. How¬ 
ever, that does not mean that one-third of the Senate is composed of 
new and inexperienced men. In the summer of 1944, 46 Senators were 


H. W. Toll, “Today’s Legislatures,” ibid., pp. 4-7. 
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serving their first term in the Senate, but these men had prior experi¬ 
ence in legislation as follows : 


Number 

10 

11 

3 


Place Total Years 

House of Representatives 76 

State Legislature 64 

City Council 10 


In addition, the remaining members of the Senate who were serving 
in a second or later term represented the following amount of legisla¬ 
tive experience: 


Number Place Total Years 

50 U. S. Senate 744 

12 House of Representatives 98 

19 State Legislature 126 

1 City Council 2 


A study by John Brown Mason reveals that, during the period from 
1931-1935, roughly 33 per cent of all Congressmen, in every Congress, 
had been former state legislators, the percentage being about the same 
in each house/"* The average length of the pre-congressional legislative 
service of these Congressmen was almost four and a half years. Robert 
Luce, himself a Congressman and former Massachusetts state legislator, 
thought that service in a city council and in a state legislature should 
precede service in Congress. The similarity between the organization 
and procedure of state and national legislative bodies should make serv¬ 
ice in the state legislature of considerable value to one who later be¬ 
comes a national legislator.^® 

The term of office in state legislatures varies considerably. The sen¬ 
ate term is two years in fifteen states, three years in New Jersey, and 
four years in the remaining states. In New Jersey the house term is 
one year, it is two years in forty-two states and four years in Alabama, 
Louisiana, Maryland, and Mississippi. The unicameral legislature of 
Nebraska is listed among the senates, with a two-year term. 

A composite study of the legislatures of all the states, made by the 
Council of State Governments, showed that for 1937 the typical state 
legislature had 158 members, 72 of whom would be serving their first 
session, while 40 would have served in one previous session, 20 in two 
previous sessions, 8 in three, 6 in four, 3 in five and 9 in more than five. 
“The chief benefit of legislative experience seems to lie in the discovery 
of the interests, prejudices, motives, alignments and dependability of 
legislative colleagues.'* One might also add that experience is of 


Mason, “The State Legislature as Training for Further Public Service, loc. cit.. 


pp. 

732. 


45 Robert Luce, Legislative Problems (Houghton Mifllin Co., Boston, 1935), pp. 731 
40 The Book of the States (Council of State Governments, Chicago, 1939), p. 75. 
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considerable value in giving the legislator self-confidence and famil¬ 
iarity with procedure. It saves a lot of waste motion to know how to 
proceed in the accomplishment of a legislative goal. “The percentage of 
Senators without previous legislative experience is naturally much 
smaller than that of Representatives. This is due not only to the longer 
terms of Senators but also to the likelihood that they have previously 
served in the lower branch of the legislature.” There is, moreover, a 
trend toward more experienced legislators, although a widespread politi¬ 
cal upheaval sometimes reverses the trend. According to either theory 
of proper legislative terms of office, competent legislators should be 
re-elected as long as they remain competent and are willing to serve. 
Competence, of course, includes responsiveness to public opinion. 

Terms of office for city councilmen in 2,028 of the 2,033 cities of 
more than 5,000 population, according to the 1940 census, have been 
tabulated by the Municipal Yearhook^^ These figures would seem to 
indicate a decided preference for two- and four-year terms, about 
equally divided between them, with a distinctly important group of 
three-year terms—mostly among the smaller cities under town-meeting 
government. Data as to previous legislative experience of city-council 
members are not available. It should be noted, however, that many 
state and national legislators have secured their initial legislative expe¬ 
rience in city councils. 


TABLE 3 

Terms of City Councii.me.v 


Total 
Number 
of Cities 


Forms of Covernmenl: 

Mayor-Council. 

Commission. 

Council-Manager. 

Rep. Town-\Iecting . . . . 
Town-Meeting. 

Populalion Croups; 

Over 500.000 . . . 

250.000 to 500.000_ 

100.000 to 250.000. 

50.000 to 100,000. 

25.000 to 50.000. . . . 

10.000 to 25.000. 

5.000 to 10.000. 

_ All Cities Over 5.000. . .. 


1.2R4 

328 

342 

27 

52 


13 

23 

55 

106 

212 

662 

962 

2.033 


Terms of Office of Council 


Number 
of Cities 
Reporting 


1.282 

328 

339 

27 

52 


13 

23 

54 

106 

212 

661 

959 

2.028 


Per Cent of Reporting Cities 


One 

Year 


0.7 

0.0 

0.0 

40.7 

40.4 


0.0 

0.0 

0.0 

0.0 

0.5 

3.6 

1.7 
2.0 


Two 

Years 


Three 

Years 


52.7 

25.9 

40.1 

0.0 

1.9 


46.2 

39.1 

48.1 

38.7 

47.2 
41 .9 

45.8 

44.3 


6.9 

10.4 

11.8 

59.3 

55.8 


0.0 
4.3 
5.6 
1.9 
5.2 
1 f .8 
11.7 
10.2 


Four 

Years 


39.5 

59.5 
46.0 

0.0 

1.9 


53.8 

52.2 

46.3 

57.5 

45.3 

41.5 

39.9 

42.3 


Vol 


.■?! Personnel in Pennsylvania.” loc cit n 36 

- n ruf (International tfi.y Managers’ Association. 


Five 

Years 


0.2 

2.4 

0.9 

0.0 

0.0 


0.0 

4.3 

0.0 

0.9 

0.5 

o.s 

0.7 

0.6 


Six 

Years 


O.I 
1 .8 
I .2 
0.0 
0.0 


0.0 

0.0 

0.0 

0.9 

1.4 

0.8 

0.2 

0.5 


Chicago, 1944'), 
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Salaries and Perquisites 

Since 1946 Senators and Representatives in Congress have received 
salaries of $12,500 annually with an annual tax-free expense allowance 
of $2,500 in addition. This amount is fixed by Act of Congress and is 
paid in monthly installments. In addition, each member is allowed 
twenty cents per mile for a round trip, over the most usually traveled 
route from his home to Washington once during each session. Actu¬ 
ally this amount will finance adequately at least four such round trips, 
which may, in part, account for frequent appearances by Congressmen 
within their districts for legitimate political fence-mending and other 
equally laudable purposes. 

Besides salary and mileage, each member of Congress is entitled to 
the free use of the United States mails. This is known as the “frank- 
ing privilege.” It is often used for political advertising, and occasion¬ 
ally a Congressman will allow the use of his name for the free dissemi¬ 
nation of propaganda. 

Another important perquisite of congressional office is a substantial 
allowance for clerk hire. The budget for the fiscal year 1948 indicates 
that each senator is allowed $8,000 for one administrative assistant, 
one clerk at $3,900 and five assistant clerks paid respectively $2,400, 
$2,220 and three at $1,800. Each Senator also has one messenger at 
$1,800 and an amount for additional clerk hire totaling $7,440. Sena¬ 
tors from the larger states receive even greater allowances. Senators 
may change the number of employees in their offices and may rearrange 
the salary schedule for employees in amounts not less than $5.00 per 
month, provided that the total of all salaries may not exceed the total 
allowance, and no one clerical salary may exceed $5,040 per year. 
Members of the House of Representatives are allowed a lump sum for 
clerk hire of $9,500. In both Houses, the staffs allotted to committees 
are in addition to these allowances to individual members, even though 
the member may be chairman or a member of a committee and thus be 
enabled to call upon the staff of the committee for additional service. 
Some Congressmen supplement their incomes indirectly by appointing 
members of their immediate families to these posts. As these positions 
are not under civil service rules, nepotism in filling them is not illegal, 
and judging from its widespread vogue, is not even considered im¬ 
proper. 

While the cost of living in Washington is undoubtedly higher than 
in any state capital, the salary now provided for the members of Con¬ 
gress seems adequate. Of course the social and political demands upon 
a Congressman are distinctly greater than upon a state legislator, but 
ample allowance appears to have been made for these differences. How- 



TABLE 4 

Salaries and Compensation of Legislators 


State 


Alabama. 

Arizona. 

Arkansas. 

California. 

Colorado. 

Connecticut. 

Delaware. 

Florida. 

Georgia. 

Idaho. 

Illinois. 

Indiana. 

Iowa. 

Kansas. 

Kentucky. 

Louisiana. 

Maine. 

Maryland. 

Massachusetts. . 

Michigan... 

Minnesota. 

Mississippi. 

Missouri. 

Montana. 

Nebraska. 

Nevada. 

New Hampshire. 
New Jersey. 

New Mexico... . 
New York. 

North Carolina., 
North Dakota... 

Ohio. 

Oklahoma. 

Oregon. 

Pennsylvania. . . 

Rhode Island . . , 
South Carolina.. 

South Dakota. . 

Tennessee. 

Texas. 

Utah. 

Vermont. 

Virginia. 

Washincton. 

West Virginia . . 
Wisconsin. 

Wyoming. 


Salaries 


Regular Session 


1 


SIO per day*, '> 

$8 per day, 60 days *, ^ 
$ 1 . 200 » 2 years^ 

SI ,200 per year<» 

$1,000, 2 years 

$600, 2 years 
StO per day, 60 days 
$6 per dayc 
$10 per day 

$10 per day, 60 days 
$5,000, 2 years 
$1.200 per year* 

$1.000, 2 years 
$3 per dayl 
$15 per day 
$20 per day 
$850 per session 

$1,000 per year 
$2,500 per session 
$7.50 per day 
$ 2 , 000 , 2 years 

$l .000 per session 
$125 per month 

$10 per day 
$1,744.18, 2 years 

SIS per day" 

$200 per term 
$500 per yearP 

SIO per day 
$2,500 per year 

$600 per session 
$5 per day, 60 days 
$2,000 per year** 

S6 per day^ 

S8 per day, 50 days 
$3,000 ]>er session p 

$.S per day<, 60 days 
$1,000 per year 

$1,050, 60 days 
S4 per day, 75 days 
SI 0 per day « 

$300 per year 
$600, 2 years 
$720 per session 
$5 per day » 

$500 per year* 

$2,400, 2 yearsr 

$12 per day 


Special Session 


$10 per day*, ^ 

$8 per day, 20^ay limit*, ^ 
$6 per day, 15-day limit 
(®) 

• (0 


$10 per day. 30-day limit 
$6 per daye 
$10 per day^ 

$10 per day, 20-day limit 


Not over $10 per day 
$3 per dayi 
$15 per day 
$20 per day 
$10 per day 


Determined at session 

$10 per day 
$10 per day 
$125 per month 

$10 per day, 60-day limit 
None 

$15 per day 

S3 per day, IS-day limit 
None 

$10 per day, 30-day limit 


$8 per day, 20-day limit 

SS per day 

None 

$6 per day* 

$8 per day, 20-day limit 
$500 per session* 

None 

$25 per day 
$10 per day 

$4 per day, 20days with pay 

$10 per day, 30 days 

Included in annual salary 

$6 per day 

$360 per session 

$5 per day, 60-day limit'* 

None 

None 

$12 per day 


Salary 
Fixed by 


Const. 

Const. 

Const, 

Const. 

Const. 

Const. 

Const. 

Const. 

Const. 

Const. 

Stat. 

Slat, 

Stat. 

Const. 

Stat. 

Stat. 

Stat. 

Const. 

Stat. 

Const. 

Stat. 

Stat. 

Const. 

Stat. 

Const. 

Stat. 

Const. & Slat 
Const. 

Const. 

Const. 

Const. 

Const. 

Stat. 

Const. 

Const. 

Statr 

Const. 

Stat. 

Stat, 

Const. 

Const. 

Const. 

Stat. 

Stat. 

Const. 

Stat. 

Slat. 

Stat. 


• Presl<lent of Senate and Speaker of House receive $12 
per day. 

^ Plus $10 per day expenses while in session^ 

® $1,300 for Speaker <»f House, 2 years. 

*1 Regular session years, $12 per session day plus balance 
to SI .200; nonscssion years, SlOO monthly. 

® Living expenses while attending session not over SIO 
per day. 

^ Salary payable at rate of $7 per day during both 
regular and special sessions. 

“ Maxitnuni. 

Phis $5 per day maintenance. 

I resident of Senate and Speaker of Mouse receive 
aadilional $5 per day, 

Not to exceed $150 for regular or $00 for special session. 
1 wo round trips regular session; special sessions, 
fixed amounts for each member. 

® Under 50 miles—22'i* cents a mile each way, each 
week (minimum $4.50 per week). Over 50 miles—4U 
cents a mile each way each week and $20 hotel and 
living expenses or extra travel, weekly. 


Compensation Allowance 
for Transportation 


10c a mile, one round trip 
20c a mile, one way 
Sc a mile 
5c a mile 

Actual traveling expenses, 
one round trip 
10c a mile 
10c a mile 

10c a mile, one round trip 
10c a mile, one regular and 
one extra round trip 
10c a mile, one round trip 
10c a mile 

20c a mile, one round trip 
Sc a mile 

ISc a mile, one round trip 
ISc a mile 
10c a mile^ 

$2 for 10 miles, once each 
session 
20c a mile* 

(ro) 

10c a mile, one round trip 
ISc a mile 

lOc a mile, one round trip 
$1 per 10 miles. Round trip 
once each session 
7c a mile 

Actual traveling expenses, 
one round trip 
10c a mile 
(^) 

Transportation by state rail** 
road pass 
10c a mile 

Actual traveling expenses, 
round trip once a week 
None 

10c a mile, one round trip 
Mileage once a week 
tOc a mile, one round trip 
10c a mile 

Sc a mile, round trip once a 
week 
8c a mile 

5c a mile, round trip once a 
week 
5c a mile 
$4 every 25 miles 
$2.50 for 25 miles 
10c a mile 
20c a mile* 

10c a mile 

10c a mile, one round trip 
10c a mile 

10c a mile, one round trip, 
3c a mile weekly 
Mileage per diem 


“ Not to exceed $900. 

* $4 first mile, 4 cents each additional mile each day of 
attendance. 

^ President of Senate and Speaker of House receive 
H additional. 

^ After January 1 , 1949. $2,600 per year. 

^ $2 per day after 60 days. 

* S750 if session lasts over one month; President of 

benate and Speaker of House. $1,000. 

Speaker of the House receives $10 per day 
« SS a day after 120 days. 

j** session; 10 cents a mile, special session. 

510 a day maintenance during session. 

* Speaker of House receives $25 per month additional: 
President of Senate, $2 per day additional. 

1 lus $100 per month first six months each regular 
session and first two months of each special session. 

From Book of the States. 1948-49 {The Coun¬ 
cil of State Governments, Chicago, 1948), p. 108. 
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ever, there is no doubt that men of independent means can find oppor¬ 
tunities to spend considerable sums in excess of their salaries, although 
there seems to be no compelling reason why they should. 

State legislators do not have full-time jobs. Legislative sessions in 
the states are normally biennial and require from sixty to ninety days 
of the more or less undivided attention of the members.*® Occasional 
special sessions are held, but these are usually short—and separate com¬ 
pensation is provided in most states. Study of the accompanying table 
shows a greater variety of answers to the problem of pay and allow¬ 
ances to state legislators.^® Most of the states provide a per diem for 
the duration of the session; however, in many cases the session is lim¬ 
ited by constitutional provisions to a stated number of days. Other 
states provide an annual or biennial salary. In most cases these states 
have no limits on their sessions, so the shorter the session the higher 
the per diem earned by the legislators. Using the actual number of 
calendar days of the 1945—1946 sessions, these annual rates work out 
rather better for the legislator, on the whole, than the per diem rates. 
On this basis the highest rate earned was in Indiana with $40.00 per 
day, followed by New York ($32.06), Illinois ($24.15), Pennsylvania 
($24.00), Maryland ($23.25), California ($21.70), and Arkansas and 
Louisiana with $20.00 each. Rates over $10.00 but less than $20.00 per 
day were enjoyed in Minnesota ($18.69), Ohio ($17.85), South 
Dakota ($17.50), Kentucky ($15.00), Nevada ($15.00), Nebraska 
($12.90), Massachusetts ($12.31), Virginia ($12.00), Wyoming 
($12.00), Mississippi ($10.86), Iowa ($10.62), New Jersey ($10.41), 
and South Carolina ($10.15). The most common per diem rate was 
$10.00, which was paid in Alabama, Delaware, Georgia, Idaho, Mon¬ 
tana, New Mexico, and Texas. 

If one assumes that the daily expenses of a legislator in the state 
capital will approximate $8.00 for room and meals—and there are few 
state capitals where these items can be obtained for less—any state 
which pays its legislators less than $10.00 per day is inviting an undue 
influence from the lobby and is imposing upon the public spirit of the 
members. Legislative salaries should not only pay expenses, but should 
also make a reasonable allowance for services. On this basis, only those 
states paying in excess of $20.00 per day can be said to be meeting their 
obligations. 

As indicated in the table, state legislators also receive travel allow¬ 
ances. These, too, are varied. They range from reimbursement of 
actual expenses for a single trip from home to capital and return, to a 
trip at a mileage rate weekly during the session. Travel allowances 


Cf. Ch. 9 . tost. ^ 

The Book of the States iCouncil of State Governments, Chicago, 194/>, p. 
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should not be used to make up deficiencies in the salary paid. The 
smaller states, where the legislators can spend the nights at home even 
during the session, can pay a smaller salary. In the larger states, the 
legislator must remain at the capital except on week ends, and in Texas 
it would seem impossible to spend even week ends at home and get a 
reasonable amount of work done in the general assembly. Each state 


TABLE 5 

Per Diem Compensation of Legislators 



Legal Basis 


Alabama . $10 per day 

Arizona . $8 per day—60 days 

Arkansas . $1,200—2 years (60-day limit) 

California . $1,200 per year plus living expenses not over 

$10 per day (205 days actual, 1945-46) 

Colorado . $1,000—2 years (107 days actual, 1945-46) 

Connecticut . $600—2 years (165 days actual, 1945-46) 

Delaware . $10 per day—60 days 

Florida . $6 per day (60-day limit) 

Georgia . $10 per day (60-day limit) 

Idaho . $10 per day—60 days 

Illinois . $5,000—2 years (207 actual days, 1945-46) 

Indiana . $1,200 per year (60 days actual, 1945-46) 

lywa . $1,000—2 years (94 days actual, 1945-46) 

Kansas . $3 per day 

Kentucky . $15 per day (60-day limit) 

Louisiana . $20 per day (60-day limit) 

Maine .. $850 per session (108 days actual. 1945-46) 

Maryland . $1,000 per year (86 days actual. 1945-46) 

Massachusetts . $2,500 per session (203 davs actual, 1945-46) 

Michigan . $7.50 per day (297 days. 1941) 

Minnesota . $2,000—2 years (107 days actual. 1945-46) 

Mississippi . $1,000 per session (92 days actual, 1945-46) 

Missouri . $125 per month (640 days actual, 1945-46) 

Montana . $10 per dav (60-day limit) 

Nebraska . $1,744.18—2 years (135 days actual. 1945- 

46) 

Nevada . . . $15 per day (60-day limit) 

New Hampshire . $200 per term (135 days actual. 1945-46) 

New Jersey . $500 per year (96 days actual, 1945-46) 

New Mc.xico . $10 per day (60-day limit) 

New York . $2,500 per year (80 days actual, 1945- 76 

XT .u /- 1- * 

Carolina . $600 per session (77 days actual, 1945-46) 

North Dakota . $5 per day—60 days 

. $2,000 per year (224 days actual, 1945-46) 

Oregon .. $8 per day (50-day limit) 

Rhode Island . $5 per day (60-day limit) ^ 

InnSS . fJ’2?S P®*" actual, 1945-46) 

South Dakota . $1,050 per year (60-day limit) 

Tennessee . $4 per day—75 days 

Texas . $10 per day 

virLo.;;. P®*" y^^^ (60-day limit) 

T . 1522“^ ^^y^ actual, 1945-46) 

Virginia . $720 per session (60-day limit) 

WashingtoTi . $5 per day (60-day Hmh) 

West Virginia . $500 per year (60-day limit) 

\Vvom"n" . f2 t00—3 years (246 days actual. 1945-46) 

\v>oming . $12 per day (40-day limit) 


Per Diem 


$10.00 

8.00 

20.00 

21.70 

9.18 

3.64 

10.00 

6.00 

10.00 

10.00 

24.15 
40.00 
10.62 

3.00 

15.00 

20.00 

7.87 

23.25 

12.31 

7.50 

18.69 

10.86 

4.70 
10.00 
12.90 

15.00 

1.48 

10.41 

10.00 

32.06 

7.78 

5.00 

17.85 

6.00 

8.00 

24.00 

5.00 

10.15 
17.50 

4.00 

10.00 

5.00 

5.71 
12.00 

5.00 

8.33 

9.75 

12.00 
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must construct its own pattern of pay and allowances to fit its peculiar 
conditions, but the following principles should be observed: (1) No 
legislator should be expected to defray the expenses directly traceable 
to his legislative service. (2) A legislator should be paid a reasonable 
amount for his services, over and above expenses. (3) Travel allow¬ 
ances should not greatly exceed travel expenses, but should be adequate 
to allow members to spend week ends at home if legislative business 
will permit. 

Like state legislators, city council members rarelj' look upon their 
public offices as full-time tasks. But the city legislator has the advan¬ 
tage over his state colleague in that his task is a continuous one—re¬ 
quiring certain hours each week—rather than one which calls for full¬ 
time service for a few weeks or months concentrated in one part of a 
biennium. Thus city council membership interferes less with the usual 
vocations than does state legislative office. 

The accompanying table shows the amount paid to council members 
for their service in 2,017 cities of over 5,000 population in 1943.^^ 

It is clear that council members receive little or nothing for their 
services in the great majority of cities. The median salary for all cities 
over 5,000 was only $180 per year, while the midpoint of the upper 
quartile was only $500. The table shows that the highest group of 
councilmanic salaries is in the cities under commission government. 
This is due to the fact that in most cases these are full-time jobs, in¬ 
cluding administrative as well as legislative duties. But under other 
plans, salaries are generally very low. A municipal legislator is worthy 
of his hire. He has few expenses attributable directly to his council 
service—except campaign expenses—but he should be paid more than 
a nominal sum for his time. There is good reason to make a local 
councilman independent of lobby influences. Nothing contributes more 
to this than the dignity of an adequate salary. The same comment ap¬ 
plies to members of school boards, planning commissions, and other 
similar governmental bodies. 


The Legislative Mind 

The magical spirit of the ballot box, which transforms an ordinary 
citizen into a lawgiver, often works some curious changes in his per¬ 
sonality. Some of these are the familiar ones which occur in any per¬ 
son who assumes responsibility for a public office. To any serious- 
minded person, such duties have a sobering effect. Legislators are no 
exception. But there are other alterations in attitudes and behavior 
^^•hich arc more or less peculiar to national and state legislators who 


Municipol yrarhool', 1044 , |). 1 . 14 . 
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TABLE 6 

Salaries of Councilmen in 2,017 Cities by Forms of Government 

AND Population Groups 



Mayor- 

Council 


Cities over 600,000: 

No. of Cities Reporting. 13 

Lowest. $1,800 

Lower Quartile. 2,400 

Median. 3,000 

Upper Quartile. 5,000 

Highest. 8,000 


250,000 to 600,000: 

No. of Cities Reporting. 8 

Lowest. $ 600 

Lower Quartile. 803 

Median. 1,100 

Upper Quartile. 2.100 

Highest. 3.000 

100,000 to 260,000: 

No. of Cities Reporting. 26 

Lowest. $ 0 

Lower Quartile. 101 

Median. 500 

Upper Quartile. 750 

Highest. 2,800 

50,000 to 100,000: 

No. of Cities Reporting. 42 

Lowest. $ 0 

Lower Quartile. 250 

Median. 500 

Upper Quartile. 600 

Highest. 2,500 

25,000 to 50,000: 

No. of Cities Reporting. 108 

Lowest. S 0 

Lower Quartile. 150 

Median. 300 

Upper Quartile. 500 

Highest. 3,500 

10,000 to 25,000: 

No. of Cities Reporting. 373 

Lowest. $ 0 

Lower Quartile. 1 

Median. 150 

Upper Quartile. 300 

Highest. 3.600 

5.000 to 10,000: 

No. of Cities Reporting. 707 

Lowest. $ 0 

Lowe»-Quartile. 0 

Median. 100 

Upper Quartile. 180 

Highest. 2,500 

All Cities over 5,000: 

No. of Cities Reporting. 1.277 

Lowest. $ 0 

Lower Quartile. 0 

Median. 12o 

Upper Quartile. 260 

Highest. 8.000 


Com¬ 

mission 


8 

$4,500 

5.000 

6.000 

7.375 

7,500 


13 

$3,000 

3,600 

4.200 

4,500 

4.800 


34 

$ 1.000 
3,000 
3,600 
4,125 
7,000 


47 
$ 300 
1,500 
2.100 
3.000 
5.000 


127 

0 

750 

1.200 

1,800 

3.700 


97 

$ 0 
360 
500 
950 
3.600 


326 

0 

600 

1.200 

2.500 

7.500 


Rep. 

Council- Town 
Manager Meeting 


(None) (None) 


7 

$1,040 

1.440 

1,500 

3.600 

5.000 


IS 

; 200 

360 

540 

1.200 

4.000 


29 
S 0 
250 
360 
860 
3.000 


52 

0 

60 

300 

600 

1,800 


121 

0 

0 

120 

260 

1.200 


116 

0 

0 

78 

180 

1.200 


340 
: 0 
0 
150 
363 
5,000 




Town 

Meeting 


(None) 


(None) (None) 


(None) (None) 


(None) (None) 


4 

500 

525 

700 

1,323 

1,500 


17 

0 

275 

475 

543 

900 


4 

300 

325 

475 

500 

500 


25 

$ 0 
325 
500 
575 
1,500 


600 


16 

0 

100 

175 

391 

800 


32 

100 

256 

300 

475 

1.500 


49 

0 

200 

300 

432 

1.500 


All 

Cities 


13 

$1,800 

2.400 

3.000 

5.000 

8,000 


23 

$ 600 
1.200 
2,400 
5.000 
7,500 


54 

: 0 
480 
600 
3,000 
4,800 


105 
; 0 
300 
600 
2,940 
7.000 


212 
; 0 
200 
500 
1,094 
5.000 


654 
1 0 
60 
200 
520 
3.700 


956 
: 0 
0 

120 

250 

3,600 


2,017 
S 0 
0 

180 

500 

8,000 
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are forced by their offices to live in new and unfamiliar surroundings 
and to try to work with a group of men in accomplishing a common 
result which will advance the well-being of those who live under the 
government’s jurisdiction. 

Before becoming candidates for legislative office, these men and 
women have been substantial citizens, well known and highly regarded 
in their local community. They have usually reached middle age and 
have homes and families. Habits of living are well formed and most 
of the effort of daily life can be devoted to the solving of new prob¬ 
lems of business and community interest. They have a wide circle of 
friends and belong to a luncheon club, a lodge, and other civic organi¬ 
zations. They have friends and enemies, and know who they are. 
They have regular habits of exercise, recreation, and leisure-time activ¬ 
ity. Their lives are full and satisfying. They look upon politics as a 
game. 

Into this well ordered little personal world conies a call to public 
service—from the local political leader who needs a good name to im¬ 
prove a ticket, or from some reform group which has an idea to trans¬ 
late into action; or perhaps it may be just ambition to conquer new 
worlds, generated from within, an expression of a genuine desire to 
render a public service. 

The first shocks come during the primary campaign, when the oppo¬ 
sition digs up a forgotten scandal or starts a whispering campaign 
which cannot be traced to its source—lies which cannot be answered. 
Or perhaps it is a wily lobbyist who makes overtures involving an 
exchange of support or campaign funds for later service. Or it may be 
only a pressure group questionnaire asking for a definite commitment 
on an issue which is not clear, and threatening opposition unless an 
answer acceptable to the group is returned. Or it may be the party boss 
asking how much the candidate will contribute to the party campaign 
fund if he is nominated. If he is not already a realist, the candidate 
usually becomes one at this stage. But this is not all. The whole proc¬ 
ess is repeated during the campaign for election. Days, evenings, even 
weeks must be devoted to exhibiting himself to the voters. Family life 
is neglected. Old friends in business or club avoid him for political 
reasons. Finally election day arrives and after a sleepless night of 
listening to the returns the suspense is over. The loser drops back into 
his former routine, after a short period of good-natured banter from 
his friends and associates. But the troubles of the successful candidate 
are about to begin in earnest. 

Immediately after the election the home of the winner becomes a 
mecca for every crackpot and organized group in the constituency. 
Lobbyists for important interests resume in earnest their collection of 
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significant data for use at the legislature. From a position of relative 
obscurity as a substantial citizen, the new legislator moves on to one 
as a public figure. His ego is stimulated by flattery from those having 
axes to grind. After a few days or weeks of this, he usually takes his 
family away on a vacation. He begins to think through the sudden 
popularity he has experienced. He decides that if he listens to everyone 
and promises all they ask he cannot discharge his duties to the public. 
So on his return he becomes hard to see and is increasingly suspicious 
of those who ask for appointments. It is in this mood that he goes to 
the state capital for his party caucus. 

At the party caucus he has his first glimpse of what he is expected 
to do. He finds that the party boss and leaders give the orders and the 
individual members are supposed to carry them out. He finds that the 
offices and important committee assignments go to the older and more 
experienced members. He is just a cog in a big machine. From a prom¬ 
inent place in the public eye in his own community he sinks to compara¬ 
tive insignificance. Many legislators never recover fully from this blow 
to their ego. Their only compensation comes when they return to their 
homes and can tell friends and constituents how important their work 
has been—all the time knowing that their influence in the assembly is 
negligible. 

When the session opens, and the choices of the caucus are ratified, 
he settles down to a new and strange life. The time is too short for the 
creation of new habits in middle-aged people. Many of them never 
adjust themselves. They long for their families, but can see them only 
on week ends. (Congressmen have some advantage in this regard as 
they may bring their families to Washington to live, if they can find 
suitable accommodations.) Their digestion becomes upset due to ir¬ 
regular restaurant meals. New and uncomfortable beds prevent ade¬ 
quate rest. Long hours of work cause nervous irritability and physical 
exhaustion. They no longer can determine the order of their work, but 
find their hours dictated by the convenience of the group. They no 
longer can consult the friends whose advice they trusted, except at 
infrequent intervals. They have not chosen their colleagues and find 
among them many whom they dislike. If they try to form new friend¬ 
ships, they are accused of wanting to set up a clique. If they refuse to 
go along with party policies, they are labeled as insurgents and marked 
for an electoral purge by party leaders at the first opportunity. If they 
do follow the party line they are called “rubber stamps.” If they try to 
keep in close touch with their constituents and follow their wishes in 
voting on legislation they are said to have no minds of their own. If 

they become too independent of local sentiment they serve but a sincrle 
term. ^ 
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In sliort, the life of a legislator is not a happy one. He is criticized 
no matter what he does or doesn^t do. It is a hardy man who deliber¬ 
ately runs for re-election. It is a wonder that there are as many suc¬ 
cessful legislators as there are. Legislative life is not conducive to 
mental and physical health. The legislator seldom can hope to have his 
own way. The way of legislation is compromise. 

With all its drawbacks, however, there are few careers in govern¬ 
ment which offer opportunities for public service which are as broad 
and satisfying. Robert Luce, who devoted his life to legislative service, 
had this to say about it: . there is the opportunity to be of wider 

service to one s fellows than any other field of endeavor presents. Serv¬ 
ice brings the noblest satisfaction in life. Its broadest range is to be 
found in the making of laws. The physician relieves the sufferings 
of a small circle of patients. The lawyer helps out of their troubles a 
few hundreds of men. The clergyman reaches directly only enough 
of the devout to fill an audience room, and indirectly his ministrations 
affect but one community. The lawmaker can help toward making life 
happier for millions of mankind. This, if he will, he can do without 
loss of self respect ... No more difficult task than the making of 
laws confronts the intellect. Such a task should appeal to men who 
would exert to the full the powers of mind with which they have been 
endowed . . . Whether in legislature or Congress, disappointments and 
disillusions come as in every other field of human activity, but the sat¬ 
isfactions outweigh.” 

Some of the impediments to normal and happy service in state 
and national legislative bodies are irremediable. Every public servant 
must live in a goldfish bowl. If his private life cannot tolerate pub¬ 
lic scrutiny, he had better refrain from seeking public office. The 
pressures of the lobby can be reduced by adequate legislative reference 
and bill-drafting services. Changes in legislative rules can do much to 
avoid the end-of-scssion rush with its nervous pressure on the members. 
Far better service and more adequate expressions of public sentiment 
can be obtained by a system of joint committees, meeting regularly and 
affording the people an opportunity to be heard on every bill. Of 
course, some improvements would require constitutional changes—such 
as removing limitations on legislative sessions and salaries. The altera¬ 
tions which seem feasible and desirable will be pointed out at appropri¬ 
ate points in the discussion which follows. If legislators would only 
realize that most of these changes would improve their working condi¬ 
tions, action would not be so hard to secure. With these improved 
techni(|ucs and procedures the office of legislator can become as attrac¬ 
tive as any public office can be and should draw into the legislative halls 

Lcntslath’i' Prohlrws (Hoiigliton MifTlin Co., Boston. 19.15). pp. 731-712. 
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the greatest wisdom and constructive foresight that is available within 
the body politic. 


Suggested Problems for Study 

1. Study the present law establishing congressional districts in your state 
and prepare a report showing the inequalities in representation, if any, 
and indicating the extent to which gerrymandering has been used. 

2. Make the same type of study and report with reference to state sena¬ 
torial districts. 

3. Make the same type of study and report with reference to state repre¬ 
sentative districts. 

4. Evaluate the system of electing city council members in your city. 

5. Evaluate the direct primary system in your state as it applies to the 
nomination of congressmen. As it applies to the nomination of mem¬ 
bers of the state legislature. As it applies to the nomination of mem¬ 
bers of city councils. 

6. Prepare a report on the need for a short ballot for state and local 
officers in your state. 

7. Make a study of city council members in your city since 1900 and 
prepare a report showing age, political affiliation, education, profes¬ 
sion, and prior legislative experience. 

8. Make a similar study of the state senate of your state comparing the 
results with the averages for all state senates. 

9. Make a similar study and comparison of members of your state house 
of representatives. 

10. Evaluate the present congressional delegation from your state in terms 
of age, experience, educational and professional background com¬ 
pared with national averages. 

11. Write a history of legislative salaries in your state. In your city. 

12. Prepare a report upon legislative mileage in the last two sessions of 
your state legislature. 



CHAPTER 9 


ORGANIZATION OF THE LEGISLATIVE BODY 

A legislative body is more than the sum total of its members—the 
human beings which compose it. It is a corporate entity with a life and 
purpose of its own. Members may come and members may go, but so 
long as democratic government endures, the legislative body goes on. 
In words which have stood unaltered since 1787, the Constitution de¬ 
clares : ‘All legislative powers herein granted shall be vested in a Con¬ 
gress of the United States, which shall consist of a Senate and a House 
of Representatives.” ^ Each state constitution contains a similar clause, 
and each city charter provides for a city council or its equivalent to dis¬ 
charge the legislative function within the city. The continuity of the 
existence of legislative bodies rests in part upon these provisions of law 
and in part upon custom, usage, and tradition. The habit of the Ameri¬ 
can people of returning to office faithful and efficient public servants is 
often exemplified in legislative bodies. In the Senate of the United 
States, legislative continuity is assured by overlapping terms of office, 
only one-third of the members being required to stand for re-election 
each biennium. More than half of all city councils are constructed on 
a similar plan. In the states the senate frequently enjoys a longer term 
than the house—thus assuring a conservation of experience in at least 
one body over a quadrennial period. Even where the whole body may 
theoretically be renewed at once, provision is always made by law or 
ciistom for calling the body together and organizing it for work, even 
if none of the former officers appear. 

Size 

The Congress of the United States consists today of 531 members, 
96 of whom arc in the Senate and 435 in the House. There are three 
delegates or resident commissioners who represent the territories but 
who are not members. The size of the Senate is determined by the 
number of states admitted to the Union. As there are at present forty- 
eight states, and as two Senators are required to be chosen from each 
state, there are ninety-six members of the Senate. If and when new 
states are admitted the size of the Senate will be increased. The admis- 

1 Coitstiliiti'on of the United States, Art. I, Sec. 1. 
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sion of Hawaii and Alaska as states has often been discussed in recent 
years and may eventually come to pass. At present, these territories are 
represented in the House by delegates, but they have no spokesmen in 
the Senate. Puerto Rico has similar representation in the House by a 
Resident Commissioner. 

There has been little criticism of the size of the Senate. It is small 
enough for effective debate and it seldom is necessary to impose time 
limits on discussion in order to allow all who desire to speak to be 
heard. Although this freedom of debate makes filibusters possible, it 
is jealously guarded as a distinctive feature of Senate procedure and 
the closure, although available, is seldom applied. At the same time, the 
Senate is large enough to permit a reasonable division of labor in com¬ 
mittee work, and the Senate committees have established an enviable 
reputation for the thoroughness with which they operate. 

There has been considerable criticism of the size of the national 
House of Representatives. It is too large for informality in procedure, 
particularly in debate. Close time limits must be set upon speeches. The 
number of persons who may speak on a question must be restricted. 
Because of its large size and the heterogeneity of its membership, con¬ 
trol tends to gravitate into the hands of small cliques of majority party 
leaders. The public is unable to follow its proceedings and to evaluate 
accurately the work of their representatives. The size of the House 
rests entirely upon the determination of Congress. The smaller the 
House, the larger the number of people which each member will be 
called upon to represent, and the fewer the members who will be al¬ 
lotted to each state. Under the 1940 census each member represents 
approximately 300,000 persons on the average. If the House were 
reduced to one-half its present size, say to 220 members, each would 
have to represent approximately 600,000 persons, on the average. Ten 
states which had, in 1940, less than 600,000 persons each would still, 
under the Constitution, receive one representative, thus increasing the 
disproportion which exists even now because of this provision. 

While there is not universal agreement, it is generally conceded that 
the House of Representatives should not be reduced in size. This has 
been the view in Congress, and no change in total membership has 
occurred since 1912. The 1929 apportionment law will tend to preserve 
the present size indefinitely. 

State legislatures vary greatly in the number of their members. All 
but one arc bicameral. Nebraska has a legislature of one house, which 
has 43 members. The remaining forty-seven states have state senates, 
ranging in size from 17 in Delaware and Nevada to 67 in Minnesota; 
and houses of representatives varying from 35 in Delaware to 443 in 
New Hampshire. The details appear in the accompanying table. 
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TABLE 7 


Size, Term, and Representative Ratios of State Legislative Bodies 



Pop. 1940 

Sen¬ 

ators 

Ratio 

Terir 

Repre* 
i senta- 
tives 

Ratio 

Term 

Alabama. 

2,832,961 

35 

81,941 

4 

106 

26,726 

4 

Arizona. 

A 1 

499,261 

19 

26,277 

2 

58 

8 608 

2 

Arkansas. 

1.949,387 

35 

55,690 

4 

100 

19.494 

2 

Calirornia. 

6.907.387 

40 

172,680 

4 

80 

86 342 

2 

Colorado. 

1,123,296 

35 

32,094 

4 

65 

17 281 

2 

Connecticut. 

1,709.242 

36 

37,478 

2 

272 

6,283 

2 

Uelaware. 

266,505 

17 

15,676 

4 

35 

7,614 

2 

Florida. 

1,897,414 

38 

49,931 

4 

95 

19,972 

2 

Georgia. 

3,123,723 

52 

60,071 

2 

205 

15.237 

2 

Idaho. 

524,873 

44 

11,928 

2 

59 

8,896 

2 

Illinois. 

7.897,241 

51 

154,840 

4 

153 

51,616 

2 

Indiana. 

3,427,796 

50 

68,556 

4 

100 

34,278 

2 

Iowa. 

2,538,268 

50 

50,765 

4 

108 

23,502 

2 

Kansas. 

1.801,028 

40 

45,025 

4 

125 

14,408 

2 

Kentucky. 

2,845,627 

38 

74,885 

4 

100 

28,456 

2 

Louisiana. 

2.363,880 

39 

60,612 

4 

100 

23,639 

4 

Maine. 

847,226 

33 

25,673 

2 

151 

5.611 

2 

Maryland. 

1.821.244 

29 

62,801 

4 

123 

14,806 

4 

Massachusetts. 

4.316.721 

40 

107,918 

2 

240 

17,986 

2 

I\'l ichigan. 

5.256,106 

32 

164,253 

2 

100 

52,561 

2 

Minnesota. 

2.792,300 

67 

41,676 

4 

131 

21,315 

2 

Mississippi. 

2,183,796 

49 

44,567 

4 

140 

15,598 

4 

Missouri. 

3,784,664 

34 

111,313 

4 

150 

25,231 

2 

Montana. 

559,456 

56 

9,990 

4 

90 

6,216 

2 

Nebraska. 

1,315,834 

43 

30,600 

2 




Nevada. 

110,247 

17 

6,485 

4 

40 

2,755 

k 

2 

New Hampshire. . . . 

491.524 

24 

' 20,480 

2 

443 

1,109 

2 

New Jersey. 

4,160,165 

21 

198.103 

3 

60 

69,336 

1 

New Mexico. 

531.818 

24 

22.159 

4 

49 

10,853 

2 

New York. 

13,479,142 

51 

264,297 

2 

150 

89,861 

2 

North Carolina. 

3,571,623 

50 

71,432 

2 

120 

29,763 

2 

North Dakota. 

641.935 

49 

13,100 

4 

113 

5.680 

2 

Ohio. 

6.907,612 

33 

209,321 

2 

136 

50,791 

2 

Oklahoma. 

2,336,434 

44 

53,100 

4 

118 

19,800 

2 

Oregon . 

1.089,684 

30 

36,323 

4 

60 

18,161 

2 

Pennsylvania. 

9,900,180 

50 

198,003 

4 

208 

47,597 

2 

Rhode Island. 

713,343 

44 

16,212 

2 

100 

7,133 

2 

South Carolina. 

1,899,804 

46 

41,300 

4 

124 

15,321 

2 

South Dakota. 

642.961 

35 

18,370 

2 

75 

8,573 

2 

Tennessee. 

2,915,841 

33 

88.359 

2 

99 

29,452 

2 

Texas. 

6,414.824 

31 

206,929 

4 

150 

42,765 

2 

Utah. 

550,310 

23 

23,926 

4 

60 

9,172 

2 

Vermont. 

359,231 

30 

11,974 

2 

246 

1,460 

2 

Virginia. 

2.677,773 

40 

66.944 

4 

100 

26,778 

2 

Washington. 

1,736,191 

46 

37,743 

4 

99 

17,537 

2 

West Virginia. 

1,901,974 

32 

59,436 

4 

94 

20,234 

2 

Wisconsin. 

3,137,587 

33 

95,078 

4 

100 

31,378 

2 

Wyoming. 

250,742 

27 

9,287 

4 

55 

4,559 

2 


The nation’s largest city, New York, with a population in 1940 of 
7,455,000, employed between 1937 and 1949 a sj^steni of electing coun- 
cilmen by Proportional Representation. One councilman was elected for 
eacli 75.000 valid votes cast, resulting in a council of variable size. This 
system was, however, abolished by a vote of the people in 1947, effective 
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with the election to be held in 1949. The council elected in November of 
1949 vviii consist of one councilman from each state senatorial district, 
a total of 22, elected for a four-year term. Chicago, the second city, (pop¬ 
ulation, 1940, 3,397,000), has a council of 50 members elected by wards 
on a nonpartisan ballot for a four-year term. Philadelphia (population, 
1940, 1,931,000) elects a council of 22 by wards on a partisan ballot for 
a four-year term. Detroit (population, 1940, 1,623,000) has a council 
of 9, all elected at large on a nonpartisan ballot for a term of two years. 
Los Angeles, the only other city of over a million (population, 1940, 
1,504,000), has a council of 15, elected by wards on a nonpartisan ballot 
for a two-year term. All cities over a million population use the mayor- 
council plan of local government. 

A city council’s duties are quite different from those of a state or 
national legislature. In a city, actions taken are of a specific character, 
such as determining to proceed with an improvement, or adopting a 
budget and enacting the necessary tax measures to finance it. There is 
no necessity for the enactment of broad general laws, such as a Securi¬ 
ties and Exchange Act or a Corporation Code. For this latter type of 
legislation, broad experience, sound judgment, and faithful representa¬ 
tion of public interests are required. While a city council is called upon 
at times to enact ordinances of a general penal nature, the penalties are 
small and the policy involved is embraced within a general framework 
already determined by state law. For these reasons, smaller legislative 
bodies with members having business or professional background seem 
more appropriate in cities than in state legislatures, although many state 
legislatures are too large, as we have already seen. 

Sessions 

The United States Congress assembles in regular session at noon 
on the third day of January in each year, unless it shall by law appoint 
a different day.“ Under the Legislative Reorganization Act of 1946, 
Congress has agreed to adjourn on July 31 of each year.® When a re¬ 
cess is taken, both houses must agree, since the Constitution provides 
that “neither house, during the session of Congress, shall, without the 
consent of the other, adjourn for more than three days, nor to any other 
place than that in which the two houses shall be sitting.^’ ^ 

When Congress does adjourn sitie die prior to the date for the con¬ 
vening of a new Congress, the President may, if necessary, call an 

2 Amendments to Constitution of the United States, Art. XX. The 78th Congress con¬ 
vened on Jan. 4, 1943. pursuant to Public Law 395 of the 77th Congress, as Jan. 3 fell 
on Sunday. 

« Sec. 1.32. Exception is njadc of Sundays. In time of war or during a national emer¬ 
gency proclaimed by the President, Congress remains in session almost continuously 

4 Art. I, Sec. 5. ^ 
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extraordinary session. In such a case, however, he may not limit the 
subjects which Congress may consider. In the message calling the spe¬ 
cial session, the President usually specifies the reasons for the call; 
those matters mentioned in the message should and generally do receive 
first attention, but Congress may go on to take up any matter it chooses. 

In forty-two states the legislatures meet biennially; California, 
Massachusetts, New Jersey, New York, Rhode Island, and South Caro¬ 
lina have annual sessions. The biennial sessions occur in the odd- 
numbered years in all but Kentucky, Louisiana, Mississippi, and Vir¬ 
ginia. Thus, in even years, there are ten state legislatures in regular 
session, the four which meet biennially in the even years and the six 
which meet annually; in the odd years, there are forty-four, all but the 
four meeting biennially in the even years. In all of the states, except 
Alabama (May), Florida (April), and Louisiana (May), the sessions 
begin in January. 

As shown by the accompanying table, twenty-four states place a limit 
on the length of regular sessions of their legislatures. The most com¬ 
mon limit is sixty days, although Alabama has a thirty-six-day limit, 
Wyoming forty days, Oregon fifty days, Indiana sixty-one days, 
Georgia seventy days, Maryland and Minnesota ninety days, and Con¬ 
necticut one hundred and fifty days. Limitation of special sessions is 
less common, being found in only fifteen states. The time limit pro¬ 
vided for them is from fifteen to forty days. 

California has a split session under which the legislature meets for 
thirty days, introduces bills, and recesses for thirty days, then recon¬ 
venes and completes the work of the session. It is the purpose of this 
plan to permit the members to study the legislative proposals during the 
recess and discuss them with their constituents. However, this purpose 
has not been realized: first, because the bills are not all printed until 
near the close of the thirty-day recess; second, because of the practice 
of introducing skeleton bills, and filling in the details after the recess, 
so that little can be learned by a study of the measures introduced; and 
third, because of considerable leniency in permitting the introduction 
of new bills after the recess. West Virginia tried this plan and aban¬ 
doned it; New Mexico recently adopted it. 

In every state the governor is given authority by the constitution to 
convene the state legislature in extraordinary session at any time subse¬ 
quent to its sine die adjournment, when in his judgment the circum¬ 
stances require it. In seventeen states he may limit the subjects to be 
considered in such a session by enumerating in his call those upon which 
he desires action. In eleven states he may add to this list while the 
session is in progress, but in only three states may the legislature itself 
expand the list and in these it can do so only by a two-thirds vote. 
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TABLE 8 

Legislative Sessions: Constitutional Provisions 


State 

Years in 
Which 
Sessions 
Are Held 

Alabama. 

Odd 

Arizona. 

Odd 

Arkansas. 

Odd 

California. 

Annual^ 

Colorado. 

Odd 

Connecticut. 

Odd 

Delaware....... 

Odd 

Florida. 

Odd 

Georgia. 

Odd 

Idaho. 

Odd 

Illinois.. 

Odd 

Indiana. 

Odd 

Iowa. 

Odd 

Kansas. 

Odd 

Kentucky. 

Even 1 

Louisiana. 

Even 

Maine. 

Odd 

Maryland. 

Odd 

Massachusetts. . 

Annual 

Michigan. 

Odd 

Minnesota. 

Odd 

Mississippi. 

Even 

Missouri... 

Odd 

Montana. 

Odd 

Nebraska. 

Odd 

Nevada. 

Odd 

New Hampshire. 

Odd 

New Jersey. 

Annual 

New Alexico. ... 

Odd 

New York. 

Annual 

North Carolina.. 

Odd 

North Dakota... 

Odd 

Ohio. 

Odd 

Oklahoma. 

Odd 

Oregon. 

Odd 

Pennsylvania.. . 

Odd 

Rhode Island. . . 

Annual 

South Carolina.. 

Annual 

South Dakota,.. 

Odd 

Tennessee. 

Odd 

Texas. 

Odd 

Utah. 

Odd 

Vermont. 

Odd 

Virginia. 

Even 

Washington. 

Odd 

West Virginia... 

Odd 

Wisconsin. 

Odd 

VVyoming. 

Odd 


Days on Which Sessions Convene 


First Tues* in May* 

Second Mon* in Jan. 

Second Mon. in Jan. 

First Mon. after first day in Jan.® 
First Wed. in Jan. 

Wed. after first Mon. in Jan. 

First Tues. in Jan. 

First Tues. after first Mon. in Apr, 
Second Mon. in Jan. 

First Mon. after Jan. 1 
Wed. after &st Mon. in Jan. 

Thur. after first Mon. in Jan. 
Second Mon. in Jan. 

Second Tues. in Jan. 

First Tues. after first Mon. in Jan. 
Second Mon. in May 

First Wed. in Jan. 

First Wed, in Jan. 

First Wed. in Jan. 

First Wed. in Jan. 

Tues. afler first Mon. in Jan. 

Tues. after first Mon, in Jan. 

Wed. after Jan. 1 
First Mon. in Jan. 

First Tues. in Jan. 

Third Mon. in Jan. 

First Wed. in Jan. 

Second Tues. in Jan. 

Second Tues. in Jan. 

Wed. after first Mon. 

Wed. after first Mon. 

Tues. after first Mon. 

First Mon. in Jan. 

Tues. after first Mon. 

Second Mon. in Jan. 

First Tues. in Jan. 

First Tues. in Jan. 

Second Tues. in Jan. 

Tues. after first Mon. 

First Mon. in Jan, 

Second Tues. in Jan. 

Second Mon. in Jan. 

Wed. after first hlon. 

Second Wed. in Jan. 

Second Mon. in Jan. 

Second Wed. in Jan. 

Second Wed. in Jan. 

Second Tues. in Jan. 


in Jan. 
in Jan. 
in Jan 

in Jan 


in Jan 


in Jan. 


Sessions 
Limit—Days 


Special Session 


Regular 

special 

Legislature 
May Call 

Legislature May 
Determine Subject 

36F 

36 

No 

^ vote those 
present 

60* 

20* 

No 

No 

60 

IS 

No 

No 

None 

None 

No 

No 

None 

None 

No 

No 

(0 

None 

Yes 

Yes 

60« 

30* 

No 

Yes 

60 

20 

No 

% vote 

70i 

None 

Petition 5^ 
members^ 

No 

60 

20 

No 

No 

None 

None 

No 

No 

61 

40 

No 

Yes 

None 

None 

No 

No 

None 

None 

No 

Yes 

60 

None 

No 

No 

60 

30 

Petition ^ 
members 

No 

None 

None 

No 

Ves 

90 

30 

No 

No 

None 

None 

Yes 

Yes 

None 

None 

No 

No 

90 

None 

No 

Yes 

None 1 

None 

No 

No 

None 

None 

No 

No 

60 

None 

No 

No 

None 

None 

Petition % 
members 

No 

60 

20 

No 

No 

None 

None 

Yes 

Yes 

None 

None 

No 

Yes 

60 

None 

No 1 

No 

None 

None 

No 

No 

None 

20 

No 

Yes 

60 

None 

No 

No 

None 

None 

No 

No 

None 

None 

No 

No 

SO 

20 

No 

Yes 

None 

None 

No 

No 

None* 

None 

No 

No 

None 

None 

No 

Yes 

60 

None 

No 

Yes 

Nonei 

None> 

No 

No 

None 

30 

No 

No 

60 

30 

No 

No 

None 

None 

No 

Yes 

60^ 

30 

Petition 

members 

Yes 

60 

None 

No 

Yea 

60* 

None 

Petition % 
members 

No 

None 

None 

No 

No 

40 

None 

No 

Yes 


b 

d 


legislature meets on second Tuesday in January after 
election for purpose of organising. 

^gislative days. 

No liiiiit on sessions without pay. 

Sessions in even-numbered years limited to budeet 
sessions and other specific subjects. 

Ocneral session in odd-numbered years; budget ses* 

S'u”. March in even-numbered years* 

First Wednesday after the first Monday in June* 
in aggregate in two-year term of members. 


^ Thirty-day limit. 

‘ Members are paid for 60 legislative days in one 
calendar year. 

* Pay limited to 75 days regular session, 20 days special 
session. 

k May be extended up to 30 days by H vote in each 
nouse. 

* Must be extended by governor until general aporo- 
pnation passed. 


From The Book of the States, 194S-49 (Council of State Governments, Chicago, 1948), p. 106. 
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an increasingly large number of spe¬ 
cial sessions to be called. 

common constitutional provisions for biennial sessions, for lim¬ 
itations on the length of sessions, for special sessions only on the call 
of the governor (and limited to the subjects he specifies), all seem to 
be rooted in distrust of the legislature. This is quite a different attitude 
from that common in the colonies when the legislature was looked 
upon as the protector of colonial rights against royal interference, or 
even in the early states where distrust of executive power led to con- 
stitutions providing for legislative supremacy over the executive and 
judicial departments, in spite of a declaration of the doctrine of sepa¬ 
ration of powers. Have conditions changed so much since those early 
days that the present distrust of the legislature is justified? It is be¬ 
lieved not. There was a period in the nineteenth century when legisla¬ 
tive bodies were at a low ebb, but today they merit public support and 
trust. If they are ever to reach the heights of which they are capable, 
if our most able men and women are to find in legislation an attractive 
career, public confidence in legislatures must find practical expression 
in law. 

It is believed that there no longer is any justification for biennial 
sessions. The public business does not arise biennially—it is contin¬ 
uous. While some types of legislation can safely be postponed until the 
next biennial session, many cannot and should not be delayed. Frequent 
special sessions in most of the states show that regular sessions are not 
sufficient. An annual or continuous session would appear to be the 
answer. Limitations on the length of the session are also unwise. What 
is wanted is the best judgment of the legislators on pending public 
questions. They should not be forced to give their answers in a fixed 
time. Constructive legislative labor cannot be forced into a Procrustean 
bed, as the people of half of the states have recognized by refus¬ 
ing to place constitutional limits on legislative sessions. A continuous 
session would have the added advantage of continuous supervision and 
control by the representatives of the people over the executive and 
administrative officers of the government—a function sadly needed if 
democracy is to be preserved. 

Then, too, the legislature should be given the power to call itself 
into special sessions. This can be done, even under present constitu¬ 
tional provisions in those states where there are no limits on the length 
of the session, if the legislature will recess instead of adjourning sine 
die at the close of the regular meeting. Then the officers of the two 
houses could issue the call terminating the recess. Better still would be 
a constitutional provision authorizing a call on written request of a 
stated number of members of each house. Needless to say, there is no 
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justification whatever for the restriction of the subjects to be consid¬ 
ered at a special session to those named by the governor. Let him make 
his suggestions, if he desires, but leave the legislators free to consider 
such matters as seem to them to require action. The exaction by the 
governor of a pledge from the members of the state legislature that they 
would bring no impeachment action against him before he would con¬ 
sent to call a special session, as once occurred in Mississippi, is a trav¬ 
esty upon democratic government and an indictment of our imper¬ 
fect institutions. 

City councils fortunately possess the freedom of action which state 
legislatures lack. They hold continuous sessions, never adjourning 
sine die and never having to concern themselves with special sessions. 
There are special meetings, but the council itself calls them and deter¬ 
mines what shall be considered. If those who fear greater liberty for 
state legislatures would only look at the city councils as an example of 
what can safely be done in a democracy, they would admit that there 
is little to fear. It is only fair to point out in passing that there are 
many cities in the United States with larger populations than many of 
the states. It is not uncommon for a large city to have a budget larger 
than that of the state in which it is located. 

Unicameral vs. Bicameral Bodies 

The Congress of the United States is bicameral for reasons which 
even today seem valid. While the original decision to establish a two- 
chambered body was the result of a compromise, it was based upon 
the principle of federalism, which we continue to maintain. Thus in 
the Senate the states are represented and in the House, the people. Be¬ 
cause of wide variations in population the Senate cannot be called a 
democratic body; but it is a bulwark of federalism, since no state may 
be deprived of its equal representation therein without its consent. Until 
we are prepared to abandon the federal principle in favor of a unitary 
government, it seems likely that our national legislative body will con¬ 
sist of two houses. 

In the states, all but Nebraska follow a bicameral pattern. But the 
reasons for this practice do not have the same validity or justification 
as in the national government. State governments are unitary within 
their borders; the federal principle has no application. Because of this, 
apologists for the bicameral system in the states have been forced to 
construct a different rationalization for their point of view. Their argu¬ 
ments have been ably summarized and answered in John P. Senning's 
book on The One House Legislature. He states the arguments for bi¬ 
cameralism as follows: 
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‘T. That it permits representation of areas as well as population. 

2. That one house serves as a check upon the other, tends to more 

careful deliberation, and to prevent hasty and ill-considered legis¬ 
lation. 

3. That each house will remedy the defects in legislation passed by 
the other. 

4. That it is more difficult to corrupt two houses than a one-house 
body. 

5. That there is less inclination to accumulate governmental power 
into its own hands. 

6. That it affords a means of granting representation to different 
classes and interests.” ^ 

The representation of areas rather than, or even in addition to, pop¬ 
ulation in a legislative body has small place in a democracy; actually, 
one cannot represent an area. He must represent the people who live 
in it. If they are fewer in number than those represented in the same 
body by another legislator, there is an undemocratic imbalance. The 
use of artificially created boundary lines on a map to determine repre¬ 
sentation is as outworn as feudalism. Except in a few states, there is 
an effort to secure equal representation of population in both houses of 
the legislature. So while bicameralism makes possible the representation 
of areas, it is not always used for that purpose. Counties are created 
by the legislature, in most states, and may be abolished or consolidated 
by the same authority. Reform in county government, including con¬ 
siderable reduction in the number of counties, particularly in the South 
and East, is long overdue. Such reform would do much to show the 
absurdity of “area representation.” In fact, the creation of a uni¬ 
cameral legislature would go far toward bringing about the conditions 
under which such reform could be made. 

The assertion that one house serves as a check on the other is not 
borne out by research. Most proposed legislation is lost in the house in 
which it is first introduced. “From one-third to seven-tenths of the leg¬ 
islation introduced is never subjected to examination by the second 
house.” ® Of those bills which do pass to the second house, few are 
rejected on their merits. If the two houses are of the same political 
complexion, bills passed by one house are passed by the other without 
close scrutiny. If they are of different parties, many bills are rejected 
for partisan and irrelevant reasons. There is a tendency for one house 
to be careless in its examination of proposed laws because of a feeling 

5 Mulford Winsor. Legislative Assemblies (manuscript) quoted in John P. Senning, 
The One Ilonse Legislature (McGraw-Hill Book Co., Inc., New York, 1947), p. 6. Cf. 
Alvin W. Johnson, The Unicameral Legislature (University of Minnesota Press, Minneapolis, 
1938), pp. 45-75. 

<5 Senning, op. cit., p. 29. 
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that the other house will detect any flaws and correct them. Then the 
second house passes the measures with similar lack of care on the 
assumption that, having been passed by one house, they have been given 
careful scrutiny. Thus each house depends upon the other and as a 
result neither does a satisfactory job. This is borne out by the number 
of vetoes arising out of carelessness which appear in the states at every 
session. Finally, there is the member who introduces a bill to satisfy 
one group of his constituents, then has it killed in the second house to 
satisfy another group. Such “buck-passing” is impossible in a single 
house. 

Except in those few states which have a system of joint committees, 
each house must give separate consideration to each measure. This 
means at least two different committee hearings, which take place at 
widely separated times. Thus different witnesses are heard and quite 
different impressions are received by the legislators as to the probable 
effect of proposed legislation. Citizen interest in testifying at such 
diverse times and places is rarely sufficient to secure adequate informa¬ 
tion on which to base action. With a single house, while a longer time 
might be required to take testimony, action could be taken on defensible 
grounds. 

Studies show that legislation passed by one house is seldom amended 
by the other. When it is amended, it is often only a formal point de¬ 
signed to throw the bill into a conference committee where interests 
which could not safely come before a standing committee in open ses¬ 
sion can secure what they desire in secret. Conference committee meet¬ 
ings are not open to the public and no records are kept of the proceed¬ 
ings. They work under pressure near the end of a session. Their 
reports must be accepted or rejected as submitted. No amendment can 
be made. While in some legislatures the conference committee cannot 
introduce new matters into its report, in others it is not so limited and 
complete new bills may emerge. The conference committee is a power¬ 
ful third house, whose deliberations are not public. If corruption is the 
object of the lobby, this is the place to practice it. In a unicameral 
legislature no conference committee would be required. 

Defects in legislation are remedied more often by the governor's 
veto than by the action of a second house. And if a defective measure 
actually becomes law and its weaknesses are revealed through its ad¬ 
ministration, the usual remedy is an amendment by a subsequent legis¬ 
lature to remove the defect. These checks remain under unicameralism. 
Other instrumentalities of government are better adapted to remedy¬ 
ing defects than is a second house. 

The corruption of legislative bodies is not the problem it once was, 
although some instances of outright bribery still appear, as in the 
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Michigan legislature of 1939. When a pressure group wants legisla¬ 
tion passed it is not necessary to corrupt both houses of the legislature 
and the governor to get it. A harmless measure can be introduced and 
passed by one house, formally amended by the second, and then thrown 
into conference and all the work for the pressure group can be done in 
the conference committee. Thus a majority of the members of the 
conference committee and a compliant governor can satisfy the desires 
of the lobby. Of course, one house or the other may refuse to approve 
the report of the conference committee, but that seldom happens. 

In a unicameral legislature every action must be taken in the open. 
Senning, in commenting upon the first session of the unicameral legis¬ 
lature of Nebraska, reports: ‘Tn the one house legislature the lobby 
exerts its influence mainly through presentation of arguments at com¬ 
mittee hearings, by personal contacts, and by instigation of a flood of 
telegrams and letters from the constituents. Because of the announce¬ 
ment of committee hearings five days in advance, the lobbyist has no 
advantage over the average citizen in presentation of arguments before 
standing committees. The procedure in the unicameral body is so 
direct and open that a legislator, even though he might be willing to 
yield to lobby influence, cannot conceal his vote, and no member wishes 
to be dubbed the tool of the lobby.” 

The argument that a bicameral legislature will be less likely to accu¬ 
mulate governmental power into its own hands is a vestige of the fear 
of legislatures which caused biennial sessions, limited sessions, and 
other constitutional limitations such as prohibitions against special 
legislation. Most of the causes of popular distrust have arisen out of 
the bicameral system. Graft, corruption, and incompetence are rapidly 
becoming things of the past. The present-day legislature is beginning 
to enjoy public confidence. But it can never rise to the height it should 
occupy as a coordinate branch of the state government, as a direct 
instrument of the public will, until it improves its organization to ex¬ 
pedite and make more democratic its work in expressing the public 
will. Unicameralism is a step in this direction. Other steps involve the 
revision of rules and the adoption of better procedures. 

The suggestion that a bicameral body permits the representation of 
different classes and interests has its root in the property and taxpaying 
qualifications of colonial days. The progress of democracy has already 
carried us far beyond this concept. Property qualifications have long 
since been abolished. The two houses today represent people, not classes. 
And there seems to be little desire on the part of Americans to change 
this scheme. The only “classes” which can be detected today are organ- 


7 T P. Senning, “Nebraska’s First Unicameral Legislative Session.” Annals of the 
American Academy of Political and Social Science (Jan., 1938), Vol. 19a, p. 163. 
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ized labor and agriculture. The agricultural interests are favored in 
many states by the gerrymandering of representation in one house or 
the other to represent “land.” But, as pointed out, land can never be 
represented—only the people who live on it. So the problem becomes 
only one of equalization of representation—an ever-present problem in 
a democracy. No doubt it will come slowly. Rural groups who are 
overrepresented will not quickly give up their unfair and undemocratic 
advantage. They fear control of the legislature by the cities. This 
attitude probably springs from a fear of equalization of benefits and 
burdens between city and country. It is likely that urban control of the 
state legislature would bring some equalization of the special advan¬ 
tages which agriculture now possesses. But to fear more seems un¬ 
realistic. 

Thus there is not a single argument advanced by the proponents of 
bicameralism in the state legislatures which is a valid reason for retain¬ 
ing it. Yet we have two-house legislatures and will probably continue 
to have them for many years. Public apathy and the ability of legis¬ 
lators to muddle through under the present system avoid the crises 
which would create a public demand for change. We can be thankful 
that our federal system enables any state to experiment with its govern¬ 
mental machinery in any way it chooses, so long as it retains a “repub¬ 
lican form of government.” Perhaps a plan even better than unicamer¬ 
alism may be devised and may serve as a model for the improvement of 
legislative institutions in the states of the future. 

City councils are almost universally unicameral as are also school 
boards, boards of county commissioners and boards of township super¬ 
visors. In the United States in 1948 only sixteen cities over 5,000 pop¬ 
ulation had bicameral city councils, and one of these. New York City, 
had a hybrid system in which a Board of Estimate and Apportionment 
served as an upper house.® This body is composed of elective officials 
serving ex officio. 

The ability of cities, including many which are larger than the 
smaller states, to operate satisfactorily with single-chamber councils 
suggests that the states might do the same. True, the type of legisla¬ 
tion considered is somewhat different, but whether this difference is 
sufficient, or of such a character as to require an entirely different type 
of organization for its accomplishment, is an open question. Certainly 
the change from two- to one-house councils in a majority of the cities 
of the country has corresponded with a vast increase in municipal effi¬ 
ciency and a considerable decrease in municipal legislative corruption. 


earhook (Chicago. 1948), p. 44. The cities with bicameral councils 
aside from New \ork Cip' were: Danbury. Conn.; Atlanta. Ga. ; Augusta, and Wnter- 
\lle Me.; I-vcrctt. Malden, ^ortham|)ton. Springfield, ami Worcester. Mass.* Keene 
iN. il.; Central halls, Newport, PawtiKkc-t. and Woonsocket, R. I.; ami Richmond. Va. 
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Procedure in Organization—Pre-Session 

The first step in organizing a legislative body whose members have 
been chosen on a partisan basis is the calling of separate meetings of 
the members of each party who have been elected to serve in the body. 
This meeting is called a party caucus. It is usually called by the party 
member oldest in point of legislative service and is held a week or so 
prior to the convening of the session. The majority party at its caucus, 
knowing that it will be responsible for organizing the legislature, agrees 
upon nominees for speaker, clerk, sergeant at arms, and all other offices 
filled by election of the body, and elects a patronage committee to make 
an equitable distribution of the appointive offices. It also chooses an 
informal committee on committees which later presents recommenda¬ 
tions to the legislative body concerning the assignment of members to 
chairmanships and memberships on committees. 

The party caucus is an informal and extra-legal body, having no 
official standing. Its purpose is to assure party harmony in organizing 
the legislative body. Even though there may be serious disagreements 
in the caucus and matters may be decided by close votes, every party 
member is expected to support the decisions of the caucus when they 
come before the legislature. Each party in each house caucuses sepa¬ 
rately. Thus, in a bicameral legislative body there are four caucuses. 
The minority party has less to do than the majority party. Its nominee 
for speaker, when defeated, becomes the minority floor leader. It does 
have a patronage committee to dispose of the few positions allocated 
to the minority by the majority and a committee on committees to make 
recommendations concerning the minority membership on committees. 
While the majority is under no obligation to give any patronage or 
committee memberships to the minority, in practice it always does. Even 
a majority must remember that some day it may become a minority and 
appreciate the largesse of its opponents. 

In the national government, the caucuses are held in Washington. 
In the states they are customarily held in the state capital. The pre¬ 
session caucus may not be the only one. There are times during the 
sessions of Congress and of state legislatures w'hen party unity upon 
specific legislative matters becomes a matter of sufficient concern to 
party leaders to call for a caucus to determine a course of action. In 
such cases a caucus is held and members are bound to follow its deci¬ 
sion in action on the floor. If they fail to do so they may be subjected 
to party discipline. In the United States Senate, conferences are some¬ 
times held w'hich have no power to bind the participants to their deci¬ 
sions. Otherwise they are identical with a caucus.® 

y G. W. Pepper, In the Se7iale (University of Pennsylvania Press, Philadelphia, 1930), 

p. 26. 
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The party caucuses in the national House of Representatives fill a 
place which is as important to the operation of that body as any official 
agency could be.^® Since 1910, when the power to appoint committees 
was taken away from the Speaker, caucus machinery has taken over 
this function. The Republican committee on committees, composed of 
one representative from each state having party representation in the 
House, and the Democratic committee on committees, composed of the 
Democratic members of the Committee on Ways and Means, are 
charged with the responsibility of choosing the party’s nominees not 
only for committee memberships and chairmanships but also for speaker, 
clerk, sergeant at arms, floor leader, and party whip. They likewise 
select the members for the caucus committee on patronage and the 
steering committee. The nominations of these committees on commit¬ 
tees when ratified by the caucus are presented to the House by resolu¬ 
tion which again ratifies the choice of the majority and such proposals 
of the minority party as may be agreed to by party leaders, such as 
minority representation on committees. 

The steering committee has the responsibility for current direction 
of tactics on the floor in such a way as to promote party interests. The 
Republican caucus has had such a committee since 1911. The Demo¬ 
cratic caucus created one in 1933. The latter is at present composed of 
the majority floor leader, the caucus chairman, and one representative 
from each of the fifteen districts into which the Democratic party has 
divided the country for party purposes—the representative being chosen 
by the Democratic delegations from each such district. In a sense it 
serves as an executive committee of the caucus and acts for it currently, 
calling caucus sessions when they seem necessary. 

The floor leader represents the party on the floor, making such mo¬ 
tions as may be necessary to promote party interests. Since 1919 the 
post of floor leader has been a full-time task, the member selected by 
each party for that duty being exempted from service on any standing 
committee. 

The party whip is responsible for securing the attendance of party 
members at sessions of the House when matters of party interest are 
to be voted upon. He also assists in communicating party policy to 
uninformed party members and tries to keep their actions in line with 
it. He likewise informs the party leaders of the attitude of party mem¬ 
bers on matters of party interest and reports recalcitrant members to 
the party leaders for whatever discipline may be deemed advisal)le. 

While the devices for insuring party control in state legislatures are 
not as well developed as in Congress, the rudiments of a system can be 


10 For an excellent discussion and appraisal of the caucus system in the national 
House of Rcprcsentalivcs. see \V. I-. WillouKhhy. Principles of Lcfjislalrec OrganizatioiV 
and Adniniistralion (Brookings Institution, Washington, 19J4), pp. 546-577, 
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discerned in almost every state, even in Minnesota where the members 
of the legislature are chosen on a nonpartisan ballot. However, the 
need for elaborate party machinery outside the official structure of the 
state houses of representatives is less than in Congress. In the states, 
the speaker usually retains the power to appoint committees and to 
direct the course of legislation which was taken away from the Speaker 
of the national House of Representatives in 1910. Nevertheless, meet¬ 
ings on party strategy, including all the regular members of a single 
party, are common in the states. There are also committees on patron¬ 
age, but few steering committees, committees on committees, floor 
leaders, and whips. The committee on rules usually serves as the steer¬ 
ing committee of the majority party. If the minority desires one for 
any reason it would have to be created by its caucus. 

Formal party caucuses in city councils are not common. For one 
reason many council elections are nonpartisan.^^ No doubt the coun- 
cilmen representing each party, where partisan action is legal or tradi¬ 
tional, hold informal luncheon or evening sessions with local bosses 
and party leaders for advice on action to be taken. Then, too, in most 
cities the whole council caucuses informally prior to its regular formal 
meeting. Usually no binding action is taken in such sessions, but facts 
and arguments often are presented which assist the councilmen in mak¬ 
ing up their minds; consequently, little would be likely to happen in the 
formal meeting which follows that would change them. 

If we are ever to achieve party responsibility for legislative action 
in this country, it will come through the adoption and strengthening of 
such devices as the caucus. There will always be those who will decry 
the necessity of transferring the place where decisions are made on pub¬ 
lic questions from the open forum of the legislative session to the 
closed session of the caucus. But the caucus can be opened to reporters 
and representatives of the public. If there is nothing to hide, it 
should be open. There are also critics who point out that through the 
caucus device decisions on public questions are made by a small minor¬ 
ity, a majority of a majority—theoretically only a few more than one- 
fourth of all the members. In practice caucus decisions are rarely made 
by close votes. Every effort is and should be made to arrive at a policy 
which will secure practically unanimous support from the party 
members. 

Another problem is serious—how shall the measures be chosen on 
which party policy is to be declared? Obviously, caucus action on every 
bill would be impossible. Some selection must be made. Determination 
by the caucus that it would act upon the largest possible number of 

The Mtnxicipal Yearbook for 1948 reports that 57 per cent of all cities over 5,000 
elect councilnicn on a nonpartisan ballot, p. 4 5. 
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significant issues would produce the best realization of party responsi¬ 
bility. Yet, usually 90 per cent or more of the bills passed in a legisla¬ 
ture produce no division along party lines. In fact many bills receive a 
unanimously favorable vote. The creation of a climate of party respon¬ 
sibility for legislation is a problem for the future. The party platform 
may offer a key to the answer. If parties could be induced to take clear 
stands on important matters, there might be significant differences 
among the parties which would offer the voters something more than a 
“Hobson’s choice.” If conscientiously applied, the caucus system could 
force the framing of more significant platforms. 

Finally, it should be noted that it is through the caucus that some 
of the rigors of our separation-of-powers doctrine are overcome. Com¬ 
munication between the executive and legislative branches of the gov¬ 
ernment is far easier through the caucus than through the formal 
message. To the extent that we look to the President and to the gov¬ 
ernor for legislative leadership, we can expect that it will be exercised 
through informal party machinery. The caucus therefore serves a use¬ 
ful purpose in a democracy operating under a two-party system. While 
it needs perfecting as a democratic instrument, it should not be de¬ 
stroyed. 


Formal Organization 

The United States Senate, being a continuous body, is always organ¬ 
ized. From time to time old members die, resign, are defeated for 
nomination or election, or refuse to run again, and their places are 
taken hy new members. Among these losses are Senators who have 
been leaders, who have held important positions in the Senate or on its 
committees. Their places must be filled. The committee vacancies are 
filled by seniority. All chairmanships are reserved for members of the 
majority party. Committee membership depends upon length of con¬ 
tinuous service in the Senate. While committees are not necessarily 
ranked in strict order of importance, their relative prestige is generally 
understood. On the occurrence of a vacancy, the senior Senator who 
has a less desirable post may claim it if he wishes. His juniors move 
up a notch behind him. 

Since the Vice-President is constitutionally designated as the presid¬ 
ing officer of the Senate, that body has no voice in choosing its mod¬ 
erator, as docs the House. The most the Senators can do is to designate 
a president temfyore who serves when the Vice-President is absent 
or has succeeded to the Presidency. The chief clerical officer of the 
Senate is calle<l the Secretary of the Senate. He and the sergeant at 
arms, doorkeeper, and otlier important emi>loyees are nominated bv 
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the caucus of the majority party and elected by the Senate. Similarly 
the minor posts are distributed through a patronage committee of the 
majority caucus. As in the House, some posts are reserved for the 
minority. When party control of the Senate changes, many of these 
employees lose their posts, but until such a change occurs they are 
usually retained. Because of the smaller size and greater independence 
of the Senate, there is no need for the elaborate party machinery which 

exists in the House. There are floor leaders, but steering committees 
and whips are unknown. 

A newly appointed or elected Senator normally is presented before 
the bar of the Senate to take the oath of office by the other Senator 
from the state he represents. Once the oath is taken, he enters imme¬ 
diately upon his duties.^^ He then is given a committee assignment 
appropriate to his seniority (or rather, his lack of it) and is assigned 
a seat on the floor and office space in the Senate Office Building. 

At the opening of a new Congress, many changes may occur in the 
niembership of the Senate. Caucuses are held, including the newly 
elected members, for the election of new officers or the retention of the 
old. However, unless party control has changed, few changes in per¬ 
sonnel occur, although new Senators are recognized in patronage and 
employees sponsored by former members may be replaced. If a change 
in party control has occurred, wholesale alterations in the official staff 
are common. 


The House of Representatives, being a noncontinuous body, follows 
a different procedure.At twelve o’clock noon, on the day fixed for 
its first meeting (January 3 in each odd-numbered year), the clerk of 
the previous House calls the members-elect to order and reads the roll 
which he has prepared, pursuant to law, of those whose election certifi¬ 
cates have been sent to him by December 15th and who, therefore, are 
entitled to be seated as members. He then calls for nominations for 
the office of Speaker. The caucus choices of the majoritj^ and minority 
jiarties are then placed in nomination and the roll is called, each mem¬ 
ber indicating his choice for the office by a viva voce vote. The result 
of the ballot is then announced by the clerk who appoints a committee, 
chaired by the unsuccessful candidate, to conduct the newly elected 
Speaker to the chair. 

The chairman of the escorting committee introduces the new Speaker 
who is then expected to make a brief address. He then takes the oath 
of office, administered by the “father of the House,” the member oldest 


12 Senator George W. Pepper of Pennsylvania reports that he presided over the Senate 
on his first day in that body, having been called to the chair by the president pro tcm. 
Pepper, op. cit., p. 7. 

C/. D. S. Alexander, History and Procedure of the House of Representatives 
(Houghton Mifflin Boston, P^IG), pp. 12—10. 
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in continuous service. His first duty as Speaker is to administer the 
oath of office to the remaining members. The roll is called again and 
as each name is called the member stands, if present. When all entitled 
to take the oath are standing the oath is read by the Speaker and as¬ 
sented to by the members. If any objection is made to the administra¬ 
tion of the oath, the member challenged must stand aside until the 
House has determined his right to be seated through committee inves¬ 
tigation and House action. 

A resolution containing the names of the persons agreed upon by 
the majority caucus for clerk, doorkeeper, sergeant at arms, postmaster, 
and chaplain is then introduced and passed. The newly elected em¬ 
ployees are given the oath of office by the Speaker and the new ser¬ 
geant at arms places the mace on its pedestal. Thus the House is in 
session and ready for business. The only business usually undertaken 
on the first day is the passage of resolutions for the appointment of a 
committee to inform the Senate that the House is organized, and a 
committee to serve with one from the Senate to inform the President 
that Congress is ready to receive any communication he may care to 
make. The business is concluded by the adoption of the rules—usually 
those of the previous session without alteration. There are no desks 
in the House and there is no assignment to seats on the benches. A 
member may sit wherever he likes. Assignments to office space in one 
or another of the two House office buildings is, however, an important 
function which is completed at an early date. This is done on the basis 
of requests for particular space as it becomes vacant. Such requests 
are honored on a seniority basis. As the clerical posts in these offices 
are wholly at the disposition of the members, within limits of the ap¬ 
propriation for the purpose, it is necessary only for the members to 
inform the clerk of the House, through properly executed appointment 
blanks, of the names and salaries of those who are to be added to the 
payroll. The elective officers of the House make their own appoint¬ 
ments of their subordinate clerks under the House rules. 

The formal organization of a state legislature follows rather closely 
the pattern established by Congress. Most of the differences arise out 
of the fact that the state senates are not continuous bodies, hence some 
provision must be made for reconvening them. In thirty-seven states the 
lieutenant governor performs this function. In the remaining eleven, 
in which the office of lieutenant governor does not exist, the task is 
confided to various elective state officials or to the member-elect who is 
oldest in point of continuous service. In those states in which state 
senators have four-year terms, this task need be performed only in 
alternate bienniums. Obviously, where no presiding officer is provided 
for the state senate under the state constitution, it is incumbent upon 
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that body to name a president of the senate as well as a president pro 

tern., thus approximating the responsibility of the House in naming a 
Speaker. 

As all state houses of representatives are noncontinuous bodies, pro¬ 
vision must be made for a convener for them also. Some have adopted 
the same rule as the national House in confiding the duty to the clerk 
of the preceding House. Others designate some elective state official 
or depend upon the member-elect oldest in point of continuous service. 
The procedure in organization and the business of the first day closely 
approximate that used by Congress. 

Of all cities over 5,000 population in the United States, 58.2 per 
cent use a system of overlapping terms for city council members.In 
such continuous bodies practices and policies of organization resemble 
those used by the United States Senate. The principal differences arise 
out of the fact that a large number of these cities elect their council 
members on a nonpartisan ballot. Thus there need be no changes in 
officers or employees due to shifts in political control. However, expe¬ 
rience shows that nonpartisan ballots are not very effective in avoiding 
partisan action and hence changes do occur on a partisan basis, even 
in many of these cities. Where partisan elections are used, such changes 
are expected and usually do occur. 

Where councils are elected without overlapping terms, procedure is 
more nearly like that in state legislatures. As the body is small, action 
is informal. The group usually chooses its own chairman, unless the 
mayor is designated by law to preside, or unless the specific election by 
the voters of a president of the council is provided in the city charter. 
The council chooses its officers, elects its committees and adopts its 
rules, but seldom indulges in such formality as a resolution to notify 
the mayor that it is ready to receive a message. Pending business from 
the previous council is carried over—in contrast with the practice of 
Congress and the state legislatures of terminating all pending business 
by sine die adjournment. 

Control Over Members 

Under the Constitution, each house of Congress is given authority 
to be the judge of the elections, returns, and qualifications of its own 
members. Likewise “each house may . . . punish its members for dis¬ 
orderly behavior, and with the concurrence of two thirds, expel a mem¬ 
ber.” The first of these powers has been frequently used. Under it 
the Senate permitted Plenry Clay to take his seat, although he was not 
3 ^et thirty years of age, but denied Rush D. Holt the privilege of taking 


34 i[funicipal Yearbook, 1948, p. 45, 
in Art. I. Sec- 5. 
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the oath of office until he reached his thirtieth birthday. Thus any 
member of the body may raise or refuse to raise a question as to the 
lack of constitutional qualifications or personal fitness in a member, 
or the question may be raised by a person not a member of the body 
who claims a right to the seat, as when a violation of the Corrupt Prac¬ 
tices Act is alleged or a miscount in determining the result of the elec¬ 
tion is charged. 

Robert Luce reports that “in the first fifty years of Congress, 71 
seats were contested; in the next fifty years, 278. Then in a single 
decade there were 88 cases, but the total for the next two decades was 
only 72.” There were 74 cases from 1919 to 1940. As such cases 
appeared in the House they were, before 1946, referred to a Committee 
on Elections which made a thorough investigation and report to the 
House, which took final action on each case. By 1895 the work con¬ 
fronting the Elections Committee had become so great that it was 
divided into three committees. The investigations were so thorough and 
exhaustive that in some cases they were not completed until the end of 
the session. In such a case, if the Representative who was seated was 
found to be not entitled to the seat, he received pay up to the time he was 
unseated and the contestant whose right was upheld also received full 
compensation for the entire session. In other cases, however, the 
member-elect was denied the privilege of taking the oath of office and no 
question of compensation arose, as in the Brigham H. Roberts polyg¬ 
amy controversy of 1900. In the Senate, such controversies were con¬ 
sidered by the Committee on Privileges and Elections and were disposed 
of similarly. One of the changes made by the Legislative Reorganiza¬ 
tion Act of 1946 related to the handling of election contests. In the 
program for the reduction in the number of committees in each of the 
houses, the three Elections Committees of the House and the Senate 
Committee on Privileges and Elections all were abolished. Contested 
elections now are investigated in the House by the Committee on House 
Administration, which also has many other functions. In the Senate, 
contests arc handled by the Committee on Rules and Administration 
which, as its name implies, has a multitude of other duties. It is to be 
expected that in either house, the appropriate committees would pro¬ 
ceed through the appointment of a subcommittee which would make 
the actual investigation and report through the main committee to 
the house. 

Investigation of contested elections within the states follows in gen¬ 
eral the pattern of the House of Representatives. In a few states in 
which the constitutions do not require that the legislature investigate 
such con troversies, the courts have been entrusted with this duty. The 

1C Rol)ert Luce. Legislative /Assemblies (ITouRhton Mifflin Co., Bosion, 1924), p, 205. 
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placing of responsibility for investigation and action upon the judiciary 
apparently would violate the separation of powers unless it were ex¬ 
pressly enjoined by the constitution. Yet the courts are undoubtedly 
better equipped to handle such matters than the legislative body. There 
is less opportunity for partisan influences to creep in. Besides, the leg¬ 
islature is thereby freed from an onerous and time-consuming duty 
which interferes with its regular functions. Even though a constitu¬ 
tional amendment would be required, it would seem desirable to trans¬ 
fer this function wholly to the courts. It is interesting to note that the 
English House of Commons, which originally had complete jurisdic¬ 
tion in contested elections, confided such matters to the courts in 1868. 

Expulsion is a drastic instrument and is seldom used. Only patent 
unfitness or conviction by the ordinary courts of high crimes and mis¬ 
demeanors, such as would render an executive officer liable to impeach¬ 
ment, are usually admitted as a sufficient cause. A national legislator 
cannot be impeached because he is not a civil “officer” of the United 
States within the meaning of the impeachment clause, so expulsion is 
the only remedy. In the states, however, impeachment of members of 
the legislature is permitted and in addition each of the houses may 
expel.There is no appeal from a vote of expulsion except to the same 
body to reconsider its action. The courts have no jurisdiction. How¬ 
ever, the expulsion cannot prevent the re-election of the expelled mem¬ 
ber and he may be seated again, as were the five Socialist members 
who were expelled from the New York Assembly of 1920. The same 
result may occur in cases in which a member-elect is denied admission, 
as Victor L. Berger, who was refused a seat in the Sixty-Sixth and 
Sixty-Seventh Congresses, but was admitted to the Sixty-Eighth with¬ 
out question. 

The states have used the power of expulsion even more freely than 
Congress, due doubtless to the higher partisan feeling which is often 
present there. Then, too, there are far more state than national legis¬ 
lators, the constituencies are smaller and election of the unfit is more 
possible. Also, the decorum which characterizes Congress does not often 
obtain in the states, and flagrant offenses against the house itself have 
occurred more often. Punishment for disorderly conduct need not, 
indeed, go to such lengths as expulsion from membership, but at times 
this may be the only suitable remedy. More common would be expul¬ 
sion from a single session or suspension of the privilege of attendance 
for a stated period as occurs in the House of Commons when the 

Speaker “names” a member.^® 


IT State Vt ai^toT'C, 20 551 (1878)* - ^ * p t T ondon. 

18 C/ Michael Macdonough, The Book of Parliament (Isbister & Co., Ltd.. 
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Privileges of Members 



Article I, Section 6 of the Constitution provides that Senators and 
Representatives “shall in all cases except treason, felony and breach of 
the peace, be privileged from arrest during their attendance at the ses¬ 
sion of their respective houses, and in going to and returning from the 
same; and for any speech or debate in either house, they shall not be 
questioned in any other place/^ Similar provisions appear in the consti¬ 
tutions of all but five of the states and it seems safe to assume that the 
privileges would be recognized even where such clauses are lacking, if 
occasion arose. 

It should be noted that the exception in the arrest clause covers every 
type of criminal action. The clause therefore grants immunity only in 
civil suits, and in such cases arrest is not as customary in modern times 
as it w'as in the early days of Parliament when this immunity was first 
established. Today it means little. 

The freedom of speech conferred by the second clause, however, has 
deep significance even today. In fact it has been termed a sinister 
privilege when it has been used for slander, defamation of character, 
or gross license in debate. Irresponsible members have at times taken 
advantage of their immunity to criticize and vilify their enemies on the 
floor of the legislative body. This is a cowardly act, as the object of 
the attack has no adequate means of reply. Public officers whose con¬ 
duct in office is thus criticized for political reasons can make no answer 
which will get the same publicity as the attack. On the other hand, this 
privilege of the legislator is extremely important for fearless legisla¬ 
tive action. It should be used with discretion and only for public pur¬ 
poses. Only the good judgment and self-restraint of the member can 
assure this result. 


The Presiding Officer 

Under Article I, Section 3 of the Constitution, “the Vice-President 
of the United States shall be the President of the Senate, but shall have 
no vote, unless they be equally divided.” Pursuant to this provision, the 
Vice-President presides over the sessions of the Senate, enforces order 
and decorum in debate, recognizes Senators who desire the floor, and 
rules upon points of parliamentary law, subject to appeal to the whole 
Senate. But he has few of the political functions of the Speaker. He 
is not a member of the Senate and votes only in case of a tie. He never 
may speak from the floor. His annual salary is $15,000. Although the 
Senate has no voice in his selection, it does choose its own president 
pro tempore who i)resides in tlie absence of the Vice-President and who 
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takes the chair permanently when the Vice-President succeeds to the 
Presidency, as has happened seven times in our national history.^® 
While many Vice-Presidents have had prior legislative experience, this 
is by no means true of all of them. Presiding over the Senate must be 
a tr 3 dng experience for a man without prior federal legislative service, 
or even for a man whose only legislative experience was obtained in a 
state assembly, to say nothing of those who have had no experience 
at all. 

The Speaker of the House of Representatives is a member of the 
body over which he presides. He is usually a legislator of considerable 
experience in whom the members of the majority party place extraordi¬ 
nary confidence and trust. He is definitely a party officer and leader 
who is expected to—and does-—use his office to advance party interests. 
While he may speak and vote on every question which comes before the 
House, custom has decreed that he vote only in case of a tie, unless he 
desires to have his vote recorded, in which case he indicates his desire 
to the clerk who is calling the roll and his name is called at the conclu¬ 
sion of the roll call. If he desires to speak on any measure, he must 
call another member to the chair. Pie frequently speaks in Committee 
of the Whole. In addition to his functions as a legislator, the Speak¬ 
er’s duties may be classified in two categories: (1) executive and (2) 
as a presiding officer. 

The executive duties of the Speaker are numerous and exacting. 
D. S. Alexander describes his relation to the House in such matters as 
follows: “As its executive head he receives its invitations, represents it 
at public functions, appoints and removes official reporters, names visi¬ 
tors and trustees of public institutions, issues warrants, executes orders, 
authenticates proceedings, approves bonds, certifies salary accounts of 
members, controls committee rooms, corridors, galleries, and the House 
grounds, regulates admission to the floor and to the press gallery, signs 
all bills that pass, and notifies the proper state official whenever a va¬ 
cancy in the House occurs.” Before 1911 he also appointed all com¬ 
mittees of the House and served as member and chairman of the impor¬ 
tant and influential Committee on Rules. 

As the presiding officer of the Plouse, he opens each session by call¬ 
ing the members to order, administers the order of business provided 
b^^ the standing or special rules, ascertains the presence of a quorum, 
grants the privilege of the floor to members who request it, preserves 
order, decides all questions of parliamentary law (subject to appeal to 


Tohn Tyler succeeded WilH.-im Henry Harrison in 1841 ; Millard Fdltnore suc- 
cccdetl Zachary Taylor in 1850; Andrew Johnson succeeded Abrahani Linco n in 1865. 
C hester A. Arthur succeeded J.ames A. Garfield in 1881 : Theodore Roosevelt , 

William McKinley in 1<)01; Calvin Coolidge succeeded Warren G. Harding in and 

Harry S. Truman succeeded Franklin D. Roosevelt in 1945. 

-'•> Op. t it., p. 41. 
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the whole House), and answers parliamentary inquiries. When directed 
by the House, he administers censure and sees that any other order 
of the House is carried out. He also refers all bills to committees, 
usually as suggested by the member introducing the bill. When the 
House resolves to go into Committee of the Whole, the Speaker ap¬ 
points a chairman. When he must be absent, he appoints a Speaker pro 
tempore. However, if the absence is to be for a longer period than one 
legislative day, the consent of the House must be secured. Such a 
Speaker pro tempore may serve for not more than ten days. The 
Speaker receives a salary of $15,000 per year. 

The power of the Speaker over legislation in Congress is enormous, 
although it suffered a partial eclipse in the “Revolution of 1910—1911“ 
when he lost the power to appoint committees and his membership on 
the Committee on Rules. His position as legislative party leader, his 
power of counting all members present in ascertaining a quorum, his 
absolute authority over the recognition of members seeking the privi¬ 
leges of the floor, give him a substantial advantage in comparison with 
the Vice-President. Besides, he is a member of the body over which 
he presides and may participate in all its deliberations with an intimacy 
which is impossible for the President of the Senate. 

In the states, there are thirty-seven in which a lieutenant governor 
exists and in all of these but Massachusetts this officer has as his prin¬ 
cipal duty the task of presiding over the state senate; in Nebraska he 
presides over the unicameral legislature. In these states, the powers 
and duties of the presiding officer and his relationship with the senate 
are very similar to those of the President of the United States Senate. 
However, in the states, the likelihood of getting an inexperieiiced pre¬ 
siding officer through the political processes which make lieutenant gov¬ 
ernors is even greater than in the national body. 

The office of speaker in the state houses of representatives resem¬ 
bles that of the Speaker of the national House before 1911. There is 
great power, which can be developed to the limits of the personality 
and ability of the legislator elected to that office. In many cases, unfor- 
t u n a t c 1 \ , t h e o ffi c e is controlled by private and sclfisli interests wliich 
desire to dictate the course of legislation and find in the office of 
speaker, with its extensive powers of life and death over legislation, an 
instrument well suited to their purposes. Fortunately, there have been 
many honored speakers who have been above such alliances and who 
have devoted their efforts and their authority to the public good. 

The presiding officer of the usual city council has an easy task. Most 
councils are small and can conduct their business informally. The 


no Ht^utenant governor are : .^rizona. Floridn, Maine, Marv- 
laml. New Hampshire, New Jersey. Oregon, Tennessee. I’tah. West Virginia, and Wyoming. 
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usual size of city councils in cities under 500,000 in the United States 
is from five to nine.^^ Informal procedure can be used until a group 
exceeds fifteen; then some formal procedure becomes necessary. City 
councils usually can get through their most serious parliamentary 
tangles with the aid of Robert’s Rules of Order. Under such conditions 
the work of the presiding officer is not too difficult. His authority and 
influence do not approach those of the presiding officer of a legislative 
body in the state or nation. 


Other Officers and Employees 

As has already been suggested, the principal officers of a legislative 
body, aside from the speaker or president, include a clerk or secretary, 
a sergeant at arms, a doorkeeper, a postmaster, and a chaplain. These 
are all elected by resolution, based on the nominations of the majority 
caucus, on the first day of the session. 

The clerk holds an extremely important office. He is the personnel 
officer of the legislative body. Under the general control of the patron¬ 
age committee, he selects, trains, supervises, and disciplines all em¬ 
ployees. He is responsible for all the records, upon the accuracy of 
which the whole legislative product depends. He is the one who pro¬ 
vides the legislators with the materials and documents relating to most 
of the business for the daily meetings. All material pertaining to items 
on the daily calendar must be assembled and available at once in the 
session when each item is reached. An employee of his office reads all 
bills, amendments, and communications. He controls the numbering of 
bills and documents, orders all printing, advises the speaker on the 
reference of bills to committees, knows at all times the status and loca¬ 
tion of every bill, provides publications, stationery and supplies to the 
members, and supervises the pages who perform errand duty on the 
floor. 

The sergeant at arms, as his title implies, is the police officer of the 
body. He acts under orders of the speaker in assisting in the mainte¬ 
nance of order on the floor and in the galleries. When directed to do 
so by the speaker, he may arrest a member or stranger who is disturb¬ 
ing the peace of the body and keep him in custody. Persons arrested 
by order of the Speaker of the national House are committed to the 
jail of the District of Columbia. In the states, they would be com¬ 
mitted to county jails in the state capitals under the speaker’s warrant. 
When a call of the House is ordered, the doorkeeper locks the doors 
and permits no member to leave, while the absentees are brought in 
before the Speaker, by the sergeant at arms, under arrest, and are re- 

Municipal Yearbook, 1948, Vol. 15, p. 44. 
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quired to cast their votes upon discharge from custody. The call is 
lifted only when all available members have been thus produced. The 
mace is placed on and removed from its pedestal by the sergeant at 
arms to indicate that the House is in session or in recess. He also per¬ 
forms other duties assigned to him by the Speaker.In the states, 
where doorkeepers are not so necessary as in Congress, the sergeant at 
arms may be charged with door-keeping duty also. 

The doorkeeper’s duties are more simple. As his title indicates he 
and his assistants are stationed at the door to see that none but the 
duly qualified pass through. He is responsible for keeping strangers off 
the floor. He also sees that the cloakrooms are maintained in proper 
order. 

The postmaster of a legislative body handles a postal job equivalent 
to that of a small city. Although the membership may be small in com¬ 
parison with the population of a city, the volume of mail per member 
is greatly in excess of that of a family. Not only does the post office 
handle the incoming and outgoing letters and packages for the mem¬ 
bers, but it also handles the large volume of bulky mail for the office of 
the clerk. In some legislative bodies the telephones are also under the 
jurisdiction of the postmaster. In others they are supervised by the 
clerk, sergeant at arms, or doorkeeper. 

The chaplain occupies a part-time position. In Washington the 
pastor of some local church is chosen by election to open each session 
of the House or Senate with prayer. The prayer said, his duties are 
over for the day. Sessions are not closed with prayer. The chaplain 
does, however, conduct funeral services or memorial sessions for de¬ 
ceased members and may be called upon by individual members for 
other services, such as weddings, although these would not be a part 
of his official duties. In the states, chaplains are not universally used 
at each session, although on the first day a prayer inevitably is a part 
of the opening ceremony. As in Washington, local pastors are usually 
employed for such purposes. 

All persons who arc on the legislative payroll, other than the mem¬ 
bers, the speaker, and the officers just named, are called employees. 
These include the office staffs of the members, of the speaker, of the 
committees, and of the clerk, and the assistant sergeants at arms, and 
doorkeepers. 

The appropriations for the legislative establishment of the national 
government indicate roughly the number of persons involved and the 
total exp enditure for the operation of Congress.*^ 

23 When the clerk of the previous House is unable to prepare the roll of members-elcct. 
that duty tails on the sergeant at arms, and in case of his disability, on the doorkeeper of 
tlic previous House. 

.t. budget of the United States Government, 1948 (Government Printing Office 

Washington, 1943), p. A.27, 
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TABLE 9 

Estimates of Appropriations for the Congress 


___ 1948 Est. 

Salaries of Senators . ^ n<nr^r^f^ 

Mileage of President of Senate and Senators..!! . ^ nm 

Expenses of Senators . . 

?|5i 

Salaries of Representatives and Delegates .ii ‘. 

Mileage and expense allowance of Representatives and Delegates.... l’266’000 

Salaries of officers and employees, including clerk hire, members and 

acicgatos . ^ 704 740 

Contingent expenses. House . . VnfinfiR^ 

Joint Committee on Internal Revenue Ta.xation.!.!! ]!!! . imnnft 

Joint Committee on Printing . . 

Office of L^islative Counsel (Senate and House). 

Legislative Reference Service, Library of Congress. . 621 So 


Careful studies by scholars of the actual expense of the Congress, 
both for personal services and for the purchase of supplies, material,' 
and equipment, and the formulation of reasonable standards of expen¬ 
diture, are needed. The estimates for the legislative establishment are 
not subject to control or revision by the Bureau of the Budget. 

Comprehensive studies of the expenditures of state legislatures for 
clerk hire and other contingent expenses are not available, but would 
be useful. One study concerning the Ohio General Assembly, made in 
1932, suggests the pattern.It was found that during the five legis¬ 
lative sessions from 1923 to 1931 the number of temporary employees 
of the legislature during the session varied from 50 to 68 in the senate 
and from 63 to 78 in the house. The cost of these was, in 1931, 
$401.50 per day for the house and $315.70 per day for the senate. In 
addition there was a permanent staff which received $1,150 per month 
in the senate and $1,200 per month in the house. The per diem tempo¬ 
rary employees are paid for each calendar day from the opening of the 
session to sine die adjournment. As the number of employees in the 
senate is greater than the number of senators, each senator is allotted 
one position as personal patronage. The remainder go to the influential 
members of the majority party. While the appointments are made by 
the house on recommendation of the clerk, sergeant at arms, or other 
officer, there is “little or no regard to the qualification of the appointee 
and no investigation into his capability.’* 

The result of these practices in Ohio has been: (1) the hiring of an 
unnecessarily large staff, (2) the securing of a number of incapable 

-•" L. A. Glosser, The Administrative Aspects of the Legislature of the State of Ohio 
(Unpublished M.A. Thesis, Ohio State University, 1932). 
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and incompetent officers and employees, and (3) the payment of a 
compensation in excess of the value of the services rendered, or even 
of the work required. On the credit side of the ledger was the finding 
that there was a tendency on the part of the legislature to keep satis¬ 
factory employees session after session, except for occasional lapses due 
to political vicissitudes. The clerk of the house in 1931 had held either 
that position or the one of assistant clerk since 1901, except for politi¬ 
cal lapses, while the clerk of the senate had held his position for ten 
years. 

The state of Wisconsin avoids many of the difficulties which accom¬ 
pany a scramble for legislative patronage by entrusting the selection of 
legislative employees to the state civil service agency. But patronage in 
election of officers is retained and the only control over the size of the 
staff is the conscience of the assembly. This may be a point at which 
constitutional restrictions applied by the sovereign people may be re¬ 
quired. Legislative bodies are notoriously poor at self-control in such 
matters. 

City councils usually have few employees. The city clerk may be 
under its direct control, together with his staff, but usually all other 
agencies, such as the city solicitor and even a municipal reference li¬ 
brary, are allotted to the executive rather than to the legislative depart¬ 
ment. There is not as much jealousy between legislative and executive 
agencies in city government as there is in the states. The city council 
usually feels that it is a board of directors of a corporation and does 
not hesitate to call on the operating staff for aid and assistance, par¬ 
ticularly in cities under the city-manager plan. The cultivation of this 
attitude in state government would be helpful. 


Suggested Problems for Study 

1. Interview a memlter of your state legislature about the party caucus 
and prepare a report. 

2 . Do the same with a member of your city council 

3. Talk with your representative in Congress about the party caucus 
there and write a report. 

4. Appraise the effectiveness of the majority political party in organiz- 
ing and operating your state legislature. 

5 . Describe and evaluate the pre-session in your city council 

6 . Prepare a report upon the opening day’s work in your state senate. 
In Its house of representatives. 

7. Evaluate the effectiveness of the nonpartisan ballot in the election of 
your city council members, if that system is used. Do the same for 
your state legislators if the nonpartisan ballot is used in the election 
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8. Write a history of contested elections to your state legislature, show¬ 
ing all contests and how they were determined. 

9. How far has your state legislature used its power to exclude and 
expel members? 

10. Prepare a report on the powers and duties of the lieutenant governor 
and president pro tempore of the senate in your state. Do the same 
for the speaker of your house of representatives. 

11. Write a report upon the selection and cost of legislative officers and 
employees in your state. 

12. Evaluate the size and frequency of meeting of your state legislature. 

13. Present the arguments for and against unicameralism in your state 
legislature. 



CHAPTER 10 


RULES AND ORDER OF BUSINESS 

Only the smallest legislative bodies can operate successfully Avithout 
some formal rules governing their proceedings. In the United States, 
even these customarily adopt some standard work on parliamentary law 
as a guide for the conduct of their business. Larger bodies, such as 
state legislatures, have all adopted rules which, in the first instance, 
were practically copied from those of the national Senate and House 
of Representatives. Successive sessions of these bodies have intro¬ 
duced a few innovations, but in their main outlines and provisions the 
original relationship to congressional rules is quite apparent. Congress, 
in turn, can trace the lineage of its rules, through the manual prepared 
by Thomas Jefferson when he was serving as Vice-President, to those 
of the English Parliament as they existed in the eighteenth century. 
However, many changes have occurred since Jefferson^s day, not only 
in the rules of the two houses of Congress but also in those of the 
House of Commons, so that the relationship between them might be a 
little difficult to recognize today. 

Our own national legislative body is only one of many which look 
to Parliament as the source of their legislative procedure. Sir Courte¬ 
nay Ilbert in his lecture on Methods of Legislation has an interesting 
story about the origin of the rules of the French Chamber of Deputies, 
which came into being about the same time as our Congress. Romilly 
had prepared a little code or handbook outlining the rules and prece¬ 
dents of the House of Commons. This fell into the hands of Etienne 
Dumont, who was asked by Mirabeau to prepare a set of rules for the 
French National Assembly. Dumont was not only an assistant to Mira¬ 
beau, but he also was a close friend of the English law reformer, Jer¬ 
emy Bcntham. Dumont prepared the requested set of rules, basing it 
upon Romilly’s code. The French National Assembly refused to adopt 
It because it was English. But Dumont translated Romilly’s code and 
It was published as a pamphlet. Later it was incorporated into a larger 
work wliich was inspired by Bentham and based upon his notes, but 
was written by Dumont and published in 1815 under the title La 
Tactiqitc dcs Asscmblecs Legislatives. This book, which bore Ben- 
t lam s name, exercised a very great influence on statesmen and on 
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political writers and thinkers not only in France but in other parts of 
Europe, Much use was made of the information and suggestions which 
it contained in framing the rules of procedure for the numerous legis¬ 
lative bodies which came into existence in Europe in the first half of 
the nineteenth century.^ 

Jefferson*s historic manual opens with a quotation from Hatsell*s 
Precedents which aptly states the purpose of rules as the protection of 
the minority from the capricious abuse of power by the majority. “As it 
is always in the power of the majority, by their numbers, to stop any 
improper measures proposed on the part of their opponents, the only 
weapons by which the minority can defend themselves against similar 
attempts from those in power are the forms and rules of proceeding 
which have been adopted as they were found necessary from time to 
time, and are become the law of the House.” The section continues 
with another related quotation from Hatsell. “And whether these 
forms be in all cases the most rational or not, is really not of so great 
importance. It is much more material that there should be a rule to go 
by, than what that rule is: that there may be a uniformity of proceed¬ 
ing in business not subject to the caprice of the Speaker or captiousness 
of the members. It is very material that order, decency and regularity 
be preserved in a dignified public body.” ^ Thus are the two basic pur¬ 
poses of rules stated: protection of minorities and orderly procedure. 

Jefferson*s Manual is still basic to the procedure of the Senate al¬ 
though it has been supplemented by forty standing rules. In the House, 
Jefferson*s Manual was adopted in 1837 to “govern the House in all 
cases to which they are applicable and in which they are not inconsist¬ 
ent with the standing rules and orders of the House.” ® The House 
has forty-three standing rules. Until 1875, the two houses had Joint 
Rules governing certain matters, but since the Forty-third Congress, 
joint action between the House and Senate has rested on custom rather 
than formal rule. 

The authority upon which Congress rests its rules appears in Ar¬ 
ticle I, Section 5 of the Constitution: “Each House may determine the 
Rules of its Proceedings.” Acting under this grant of power each house 
has, since the first Congress, provided a set of rules for its own gov¬ 
ernance. The only restrictions upon the power of the houses to make 
rules are those which appear elsewhere in the Constitution, such as the 
procedure in vetoes and the keeping of a journal. Each house is jealous 

1 Sir Courtenay Ilbert, Methods of Legislation (University of London Press, London, 

171 172; 2 Hats. 149, quoted in Jefferson's Manual, Sec. 1. Senate Manual, 

80th Cong., ist Ses-sion, Senate Doc. No. 11 (Government Printing Office, Washington, 

of Representatives (Government Printing Office, Washington. 1947), 

p. 458. 
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of its right to make its own rules free from control even by the other 
house. However, when the Legislative Reorganization Act of 1946 was 
under consideration, neither house would act to reform its committee 
structure unless the other would also act. Hence Title I of the act as 
it became law presents the unparalleled spectacle of both houses of 
Congress amending their own rules by a law, agreed to by both houses 
and signed by the President. In order to avoid constitutional questions, 
the act provides in Section 101: “The following sections of this title 
are enacted by the Congress: (a) As an exercise of the rule making 
power of the Senate and the House of Representatives, respectively, 
and as such they shall be considered as part of the rules of each house, 
respectively, or of that house to which they specifically apply; and such 
rules shall supersede other rules only to the extent that they are incon¬ 
sistent therewith; and (b) with full recognition of the constitutional 
right of either house to change such rules (so far as relating to the pro¬ 
cedure in such house) at any time, in the same manner and to the same 
extent as in the case of any other rule of such house.’' Thus in either 
house Congress reserves the right to amend the law merely by adopting 
a new rule. 

Each of the ninety-five state legislative bodies has adopted for its 
own use a set of rules outlining the internal structure of the body and 
indicating the normal modes of its proceeding. In this task, state legis¬ 
lative houses are regulated to a much greater extent than is Congress 
by the provisions of the constitutions under which they operate. Be¬ 
cause of the greater detail in which the state constitutions deal with the 
legislative power and the manner of its exercise, state legislative bodies 
are more restricted in their writing of rules. Thus it is customary in 
state constitutions to provide the form of the enacting clause, while in 
the national government Congress is free to provide whatever form it 
desires. Similarly state constitutions commonly provide that all bills 
shall be given three readings. In Congress, the matter is left to the 
houses. 


The Rules of the United States Senate 

The present standing rules for conducting business in the Senate of 
the United States were adopted on January 11, effective on January 21, 
1884. There have been numerous amendments, but the rules are cur¬ 
rently compiled, codified, and published, with annotations for the use 
of each Congress.^ The work of preparing the rules for publication is 
done by the Committee on Rules and Administration. Senate rules are 
adopted a nd amended by majority vote. Unless agreed to by unanimous 

WashiSonf (Government Printing OfTice, 
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consent they may not be suspended until after one day^s notice in writ¬ 
ing- has been given, specifying precisely the rule or part proposed to be 
suspended, modified, or amended and the purpose of the change. One 
rule is exempted from suspension, even by unanimous consent. This 
is Rule XII under which each Senator is required to vote on roll call 
unless excused by the Senate. 

The Standing Rules of the Senate” include pronouncements on 
such subjects as; the appointment of a Senator to the chair, oaths, the 
commencement of daily sessions, the journal, quorum, presentation of 
credentials, order of business, special orders, objections, voting, recon¬ 
sideration, bills, joint resolutions and resolutions, amendments, debate, 
questions of order, motions, committees, messages, privilege of the 
floor, executive sessions, suspension, and amendment. 

The Seitafe Manual contains, besides the “Standing Rules of the 
Senate*: “Rules for Impeachment Trials**; “Rules for the Regulation 
of the Senate Wing of the United States Capitol’*; “Non-statutory 
Standing Orders and Resolutions Affecting the Business of the Sen¬ 
ate”; “General and Permanent Laws Relating to the Senate,” including 
the Legislative Reorganization Act of 1946; “Cleaves' Manual on 
Conferences and Conference Reports**;® Jefferson's Manual; the Dec¬ 
laration of Independence; the Articles of Confederation; the Ordinance 
of 1787 for the Government of the Territory Northwest of the River 
Ohio; the Constitution of the United States; a list of Presidents Pro- 
Tempore of the Senate; a list of all Senators from each state from the 
first Congress to date; ratifications of the Constitution; states admitted 
into the Union; the Territories; Insular Possessions; electoral votes for 
President and Vice-President; the Justices of the Supreme Court, 
1789 to date; Cabinet Officers 1789 to date; and a General Index. 

The Rules of the House of Representatives 

The parliamentarian of the House, in a preface to the 1947 edition 
of the House Rules, says: “From the beginning of the First Congress 
the House has formulated rules for its procedure. Some of them have 
since gone out of existence. More of them have been amplified and 
broadened to meet the exigencies that have arisen from time to time. 
Today they are perhaps the most finely adjusted, scientifically balanced, 
and highly technical rules of any parliamentary body in the world. 
Under them a majority may work its will at all times in the face of the 
most determined and vigorous opposition of a minority.” ® 

Prepared in 1900 by Thomas P. Cleaves, clerk to the Senate Committee on Appro¬ 
priations. , , 

<> Lewis Deschler, Rules, House of Representatives (Government Printing Office, 
Washington, 1947), p. vi. Deschler appears to be unduly optimistic concerning the power 
of the rules to throttle the minority. 
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The Rules of the House are contained under forty-three headings, 
many of which are identical with those used in the Senate. In general, 
the House Rules are more detailed and complete and are somewhat 
more logically organized. Part of these differences is due to greater 
reliance by the Senate on Jefferson's Manual, part to the fact that only 
the Senate considers treaties and executive nominations, and part to 
the fact that the Senate is a smaller body which does not require as 
much detail in its rules as is necessary in a large and at times unruly 
House. 

Changes in the Rules of the House are very difficult to make. The 
present Rule XXVII dealing with this subject provides : “No rule shall 
be suspended except by vote of two-thirds of the members voting, a 
quorum being present; nor shall the Speaker entertain a motion to sus¬ 
pend the rules except on the first and third Mondays of each month, 
preference being given on the first Monday to individuals and on the 
third Monday to committees, and during the last six days of a session.” 
The original rule of 1794 required simply one day’s notice. The two- 
thirds requirement was added in 1822. In 1847 suspension motions 
were limited to Mondays of each week. In 1880 they were further lim¬ 
ited as provided by the present rule. Until 1874, ten days at the end 
of the session were available for such motions. 

The original purpose of the motion to suspend the rules was usually 
to advance business upon the calendar and take it up out of turn. This 
is no longer so important, as the House may now, on simple motion on 
any day, proceed to the consideration of any public bill on its calendar. 
However, the motion to suspend is still important in connection with 
private bills. Proposed changes in the rules are dealt with by reference 
to the Committee on Rules, whose reports have a high priority before 
the House. 

Motions to suspend the Rules of the House must, if demanded, be 
seconded by a majority of those present, a quorum being present. The 
vote is taken by tellers. After such a motion has been seconded, a forty- 
minute debate is permitted on the motion, half of the time being allotted 
to the proponents and half to the opponents of suspension. This privi¬ 
lege of debate on a motion to suspend is definitely an innovation in 
parliamentary law, but is obviously designed to protect the interests of 
the whole House by preventing snap votes. Another innovation of 
similar character also appears in this rule by which a debate is allowed 
on any matter upon which a motion for the previous question has been 
made and which has not been debated on its merits. 

The House of Representatives has a devotion to precedents almost 
as devout as that of the English House of Commons. It is difficult to 
determine the whole meaning of any rule of the House without consid- 
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ering the rulings of the Speakers and the chairmen of the Committee 
of the Whole which have been made concerning it. So many such deci¬ 
sions have been made up to the present moment that it is rare for a 
matter to arise which has not previously been considered and decided 
upon. The published standing rules are annotated by references to 
these decisions. Collections of these precedents, numbering more than 
11,000, have been made from time to time by the parliamentarians of 
the House. The two authoritative published collections are those of 
Asher C. Hinds and Clarence Cannon.*^ 

The volume containing the Rules of the House of Representatives is 
published biennially under the supervision of the Committee on Rules. 
It contains, in addition to the annotated rules: the Constitution of the 
United States annotated; Jefferson's Manual; and Forms and Miscel¬ 
laneous Information, together with an Index.® 


Rules in the State Legislatures 

In the states having bicameral legislative bodies, each house has a 
set of rules of its own. In Nebraska, of course, there is but one set for 
its unicameral body. In many of the states there are also joint rules 
which govern joint action of the two houses in such matters as con¬ 
ference and other joint committees. In the main these state legislative 
rules have been borrowed directly from those of one or the other houses 
of Congress, the state senates showing some preference for the rules 
of the United States Senate and the lower houses for those of the 
House of Representatives. This borrowing is not always clearly dis¬ 
cernible, as it took place many years ago, and the rules have since been 
developed in a different environment and with different results. Then, 
too, much of the borrowing was indirect, one state taking as a basis 
for its legislative procedure the rules of one or another house in an¬ 
other state, which in turn was probably borrowed from still another 
state, which in turn got them from Congress. But the common ances¬ 
try is apparent when one compares the broad outlines. 

The development of legislative rules in the states is usually even 
slower than in Congress. There is a strong tendency to adopt the same 
rules from session to session without amendment. When the infre^ 
quent changes are made they are usually wholesale jobs of overhauling, 
provoked by a general revolt against outgrown provisions. State leg¬ 
islative bodies lack the material for the compilation of precedents like 

7 A. C. Hinds, Parliamentary Precedents of the House of Representatives (Govern¬ 
ment Printing Office, Washington, 1907), 5 Vols. C. Cannon, Cannon's Precedents of the 
House of Representatives of the United States (Government Printing Office, Washington, 
1935), 3 Vols., supplementing Hinds. 

^ House Document No. 769, 79th Cong.. 2d Sess., 1947. 
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those available for the national House of Representatives. Few have 
reports of proceedings more detailed than a journal, and these do not 
ordinarily report the reasons for rulings made by the chair. Thus the 
only hope of continuity lies in the reappointment for session after ses¬ 
sion of a parliamentarian who keeps pigeonholed in his mind the prece¬ 
dents and rulings by which he can advise the presiding officer when 
knotty problems arise. Some of these parliamentarians, like Edward 
W. Hughes of Ohio, compile their rich experience into parliamentary 
guides or manuals for their employers, thus recording this background 
for posterity.® 


The Order of Business 

One of the primary objectives of the adoption of a set of rules is to 
determine the order in which the various matters coming before the 
legislative body will be considered. Priorities are established for certain 
types of business over others. Certain times are fixed for certain types 
of action. Even the question of precedence of the different types of 
motions is dealt with. Among the more important priorities is that 
which relates to the ordering of the business of the daily sessions. 

In the United States Senate-The United States Senate custom¬ 

arily begins its sessions at twelve o’clock noon on each day of the week 
except Saturday and Sunday. Rule III provides that “The Presiding 
Officer having taken the chair, and a quorum being present, the Jour¬ 
nal of the preceding day shall be read, and any mistake made in the 
entries corrected.” Rule VII then continues “After the Journal is read, 
the Presiding Officer shall lay before the Senate messages from the 
President, reports and communications from the heads of Departments 
(through the President) and other communications addressed to the 
Senate and such bills, joint resolutions, and other messages from the 
House of Representatives as may remain upon his table from any pre¬ 
vious day’s session undisposed of. The Presiding Officer shall then 
call for, in the following order: the presentation of petitions and me¬ 
morials; reports of standing and select committees; the introduction of 
bills and joint resolutions; concurrent and other resolutions; all of 
which shall be received and disposed of in such order, unless unanimous 
consent shall be otherwise given.” 

The business just outlined is known as “morning business” even 
though it is all transacted in the afternoon. Until it has been concluded, 
or until one o’clock, “no motion to proceed to the consideration of any 
bill, resolution, report of a committee, or other subject upon the calen- 

^American Parliamcutary Guide (F. J. Heer Printing Co.. Columbus. Ohio, 1928). 
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dar shall be entertained by the Presiding Officer, unless by unanimous 
consent/’ At the conclusion of the morning business, the Senate 
normally proceeds to the consideration of the Calendar of Bills and 
Resolutions, and continues this until two o’clock. Bills and resolutions 


that are not objected to are taken up in order and each Senator is en¬ 
titled to speak once for five minutes upon each question.^^ 

Immediately after the consideration of these bills and resolutions, 
and not later than two o’clock, unless there are special orders for that 
time, the Senate takes up the Calendar of General Orders. The items 
on this calendar are taken up in their order unless the Senate, by mo¬ 
tion, otherwise directs. These motions are, in order of precedence: 

(1) to proceed with consideration of an appropriation or revenue bill; 

(2) to proceed to the consideration of any other bill on the calendar 
(not open to amendment) ; (3) to pass over the pending subject, leav¬ 
ing it in its place on the calendar without prejudice; and (4) to place 
the pending' subject at the foot of the calendar. These motions are all 
decided without debate. Only three other motions have higher prece¬ 
dence during the consideration of calendar business. They are, in 
order: (1) to adjourn, (2) to proceed to the consideration of execu¬ 
tive business, (3) questions of privilege.*^ 

Any subject may, by vote of two-thirds of the Senators present, be 
made a special order. When the time fixed in this motion arrives, the 
presiding officer presents it before the Senate, unless there is unfinished 
business from the preceding day. If it is not finally disposed of on the 
day fixed in the Special Order it takes its place on a Calendar of Special 
Orders in the order of the time at which it was made special, unless it 
becomes, by adjournment, the unfinished business of the next day’s 
session.^® 


In the House of Representatives-In the House of Representa¬ 

tives, the Speaker takes the chair at the hour to which the House has 
adjourned, usually at twelve o’clock noon as fixed by standing order. 
The daily order of business is as follows: (1) prayer by the chaplain, 
(2) reading and approval of ihtt Journal,'^* (3) correction and reference 
of public bills, (4) disposal of business on the Speaker’s table, (5) 
unfinished business, (6) the morning hour for the consideration of 
bills called up by committees, (7) motions to go into Committee of the 
Whole House on the State of the Union, and (8) orders of the day/"* 
This order of business does not bind the House to a fixed daily 


10 Rule VIT. Sec. 3. 

11 Rule VIII. 

1-^ Rule IX. 

13 Rule X. , . , 

The Spc.ikcr must have examined and approved the Jotirnal in advance 

Rule XXIV, Sec. 1. 


Rule I. 
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routine, as it may be interrupted for the consideration of certain impor¬ 
tant subjects which may occupy the whole time of the House for several 
days. However, if the interruption terminates on the same day it 
begins, the regular order is resumed at the point of interruption. But, 
if an adjournment occurs, the regular order begins again on the next 
legislative day. 

The privileged matters which may interrupt the regular order of 
business, in the order of their frequency, are as follows : (1) general 
appropriation and revenue bills, (2) conference reports, (3) special 
orders reported by the Committee on Rules, (4) consideration of 
amendments between the houses after disagreement, (5) questions of 
privilege, (6) privileged bills reported under the right to report at any 
time, (7) call of committees on Wednesdays for bills on House and 
Union calendars, (8) private business on Saturdays, (9) motions to 
discharge committees and consideration of District of Columbia business 
on the second and fourth Mondays of the month, (10) consideration 
of bills on the Unanimous Consent Calendar, and motions to suspend 
the rules and pass bills out of the regular order, (11) bills coming over 
from a previous day with the previous question ordered, and (12) bills 
returned with the objections of the President. In addition, House prac¬ 
tice permits its order of business to be interrupted at the discretion of 
the Speaker for the reception of messages such as those from the 
President or from the Senate. Requests of members for leaves of 
absence are also, in practice, put before the House just before adjourn¬ 
ment. 

The business on the Speaker’s table includes: (1) messages from 
the President, which are referred to the appropriate committees without 
debate, (2) reports and communications from heads of departments 
and other communications addressed to the House, and bills, resolutions 
and messages from the Senate, which are referred to appropriate com¬ 
mittees in the same manner and with the same right of correction as is 
allowed on public bills presented by members, (3) House bills with 
Senate amendments, not requiring consideration in Committee of the 
Whole, which are disposed of at once by motion, and (4) Senate bills 
substantially the same as House bills already favorably reported by a 
committee of the House, which are also disposed of by motion of the 
committee.^® 

The consideration of the unfinished business in which the House 
was engaged at the time of adjournment is resumed as soon as the 
business on the Speaker's table is finished, and at the same time on 
subsequent days until disposed of. However, unfinished business under 
consideration on a special day set aside for the purpose by rule, such as 


UJ Rule XXIV. Sec. 2. 
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District of Columbia business, when not acted upon due to adjourn¬ 
ment, becomes the unfinished business not of the next legislative day 
but of the next day in which such business is in order. But in this case 
it must be called up by a member; it will not automatically receive first 
consideration.^*^ 

The morning hour for the consideration of bills called up by com¬ 
mittees begins at the conclusion of the unfinished business, if any. 
Until 1885, this was the time for the reception of reports from com¬ 
mittees. In 1890 it was provided by rule that committee reports should 
be filed with the clerk, and the morning hour thereafter was devoted 
to a call of the list of committees for the consideration of House Calen¬ 
dar bills. Since the adoption of the Calendar "Wednesday rule in 1909, 
the morning hour'^ is used infrequently. Originally the morning hour 
was a fixed period of sixty minutes, but under the present rule it does 
not terminate until the call of committees is complete or the House 
adjourns. The procedure, when this rule is used, is for the Speaker to 
call each standing committee in regular order, and then select com¬ 
mittees, and each colimittee when named may call up for consideration 
any one bill reportedly it on a previous day, and on the House Calen¬ 
dar. If the Speaker does not complete the call before the House passes 
to other business, he must resume the next call where he left off. In 
order to prevent the monopoly of the privilege of calling up bills in a 
few committees at the head of the list, when any committee has occu¬ 
pied the morning hour on two days, it cannot call up another bill until 
all the other committees have had an opportunity to do so.’* 

After one hour has been devoted to the consideration of bills called 
up by committees, it is in order to entertain a motion for the House to 
go into a Committee of the Whole House on the State of the Union to 
consider bills on the Union Calendar, or when authorized by a commit¬ 
tee. to consider a particular bill. Of course, if the call of committees 
has occupied less than an hour, the motion is in order on the comple¬ 
tion of the call. This order of business is used entirely for nonprivileged 
bills.’® 

On the first Tuesday of each month, after disposal of such business 
on the Speaker’s table as requires reference to committee only, the 
Speaker directs the clerk to call the bills and resolutions on the Private 
Calendar. No other business is in order on this day unless agreed to 
by motion carried by a two-thirds vote. If objection is made by two or 
more members, a measure is recommitted. Otherwise all measures on 
the calendar arc considered as in Committee of the Whole. The third 


IT Rule XXIV. Sec. 3. 

18 Rule XXIV. Sec. 4. 

18 Rule XXIV, Sec. 5. A nonprivileged bill is one not entitled to priority in handling 
under the Rules of the House. 
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Tuesday is also for private bills, but preference on this day is given to 
omnibus bills containing a number of bills or resolutions which have 
previously been objected to on a call of the Private Calendar. Omnibus 
bills are read for amendment, paragraph by paragraph, but no amend¬ 
ment is in order except to strike out or reduce amounts of money or to 
provide limitations. An item stricken from an omnibus bill cannot 
thereafter, during the same session, be included in such a bill. On 
passage of an omnibus bill, it is divided into the several bills and resolu¬ 
tions of which it is composed. Such original bills and resolutions, with 
any amendments made by the House, are engrossed and dealt with 
thereafter as if they had been passed individually.-® 

On Wednesdays the whole time of the House is now devoted to the 
calling up of bills by committees as outlined above for the former 
“morning business.’* The House may adopt a different order only by 
two-thirds vote. Bills may be called up by committees on this day from 
either the House or Union Calendar, but when called up from the 
Union Calendar they must be considered in the Committee of the 
Whole House on the State of the Union. This rule is not effective 
during the last two weeks of the session. Not more than two hours of 
debate is allowed on any measure called up on Calendar Wednesday, 
divided half to the proponents and half to the opponents of the bill. 
Whenever a committee has occupied one Wednesday, it cannot claim 
any more time until the other committees have been called under the 
rule, except by permission granted by two-thirds vote. If during the 
first session of any Congress all of the committees are not called, the 
call at the next session begins where it left off at the end of the previous 
session. This Calendar Wednesday rule relates to nonprivileged bills 
only. When, by vote, any measure is granted a privileged status it 
becomes ineligible for consideration on Calendar Wednesday. Practice 
separates the calls under Section 4 of Rule XXXV from those under 
Section 7.^^ 

On the second and fourth Mondays in each month, after the disposi¬ 
tion of motions to discharge committees, and after the disposal of such 
business on the Speaker’s table as requires reference only, the balance 
of the session may be devoted to District of Columbia business when 
it is so requested by the Committee on the District of Columbia. This 
rule setting aside specific time for District business dates from 1870. 
It was adopted in its present form in 1931.“ All questions relating to 
the priority of business, whether in general session or on special days, 
are decided by majority without debate.'® 

-<» Rule XXTV. See. 6. 

-1 Rule XXIV. See. 7. 

-'2 Rule XXIV. Sec. 8. 

Rule XXV. 
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In the State Legislatures.—The order of business in state legisla¬ 
tive bodies is far less complex than in the Congress. 

In the Massachusetts General Court, the speaker takes the chair at 
the hour to which the house stands adjourned, calls the members to 
order and, on the appearance of a quorum, the house proceeds to busi¬ 
ness. The clerk prepares and causes to be printed each day a calendar 
of matters in order for consideration, a list of matters lying on the 
table, and such other memoranda as the house or the speaker may direct. 
Any objection to the calendar must be made and disposed of before the 
house proceeds to the consideration of the Orders of the Day.^"* 

The Orders of the Day consist of : (1) bills from the senate, after 
their first reading, when not referred to a committee of the house, (2) 
bills favorably reported to the house by committees, (3) bills “the ques¬ 
tion of the rejection of which is negatived,” (4) resolutions received 
from and adopted by the senate, or reported in the house by committees, 
(5) reports of committees not by bill or resolve, and (6) bills ordered 
to a third reading.-® After entering upon the consideration of the orders 
of the day, the house proceeds with them by disposing first of such 
matters as do not give rise to a motion or debate. Then those which 
have been passed over are considered in their order. Changes in this 
order may be made only by a four-fifths vote.^® 

In the Ohio Senate, for example, as soon as the senate is called to 
order, prayer may be offered and, a quorum being present, the journal 
of the preceding legislative day is read by the clerk. Corrections may 
be made only by resolution adopted by the senate. A soon as the journal 
is read and approved, the order of business is as follows: (1) presen¬ 
tation of petitions and memorials, (2) offering of motions and resolu¬ 
tions. (3) introduction of bills, (4) bills for second reading, (5) 
reports of standing committees, (6) reports of select committees, (7) 
resolutions laid over under the rules, (8) amendments to senate bills, 
(9) messages from the house and communications from the governor, 
and (10) bills for third reading. This order can be changed only by a 
two-thirds vote.-’^ 

In the House of Representatives of the Ohio General Assembly the 
speaker takes the chair at the appointed hour and calls the house to 
order. Prayer is offered and. a quorum being present, the house pro¬ 
ceeds to its order of business which is as follows: (1) reading and 
approving of the journal. (2) reports of standing committees, (3) 
reports of select committees, (4) bills for second reading, (5) resolu¬ 
tions and motions laid over under the rules, (6) consideration of senate 

House Document No. 1332, Boston, 1929, Rules 1, 13, 14. 

Ibid., Rules 56, 57, 58. 

-’7 Rules of the Senate, 95th General Assembly, Columbus. 1943, Rules 8-10. 
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amendments, (7) bills for third reading, (8) introduction of bills— 
counties to be called in alphabetical order, (9) introduction of motions 
and resolutions, (10) introduction of petitions and memorials, and 
(11) announcement of committee meetings. This order of business 
may be changed only by unanimous consent or by suspension by a vote 
of two-thirds of the members. All questions relating to the priority of 
business are decided without debate. Any matter may be made a special 
order for a particular day and hour by two-thirds vote.“® 

In the Wisconsin Assembly the hour for meeting is fixed by rule as 
ten A.M. At that hour the speaker takes the chair and calls the members 
to order. The existence of a quorum is determined by a roll call taken 
through the assembly’s electrical voting device. A quorum being pres¬ 
ent, the order of business is as follows; (1) correction of the journal, 
(2) motions, (3) resolutions for revision, (4) bills for revision, (5) 
introduction and reference of resolutions, (6) introduction and refer¬ 
ence of bills, (7) petitions and communications, (8) reports of stand¬ 
ing committees, (9) reports of special committees, (10) executive com¬ 
munications, (11) messages from the senate and action thereon, (12) 
motions for consideration, (13) resolutions for consideration, (14) 
bills ready for engrossment, (15) bills to be ordered to third reading, 
(16) bills ready for third reading, and (17) special order,"^ The only 
method provided by the rules for the changing of this order is amend¬ 
ment, which requires one day’s notice and a vote of a majority of the 
members elected, or suspension, which requires a vote of two-thirds 
of those present.^® 

The first rule of the senate of New York follows the usual procedure 
of providing for a call to order and reading of the journal. The order 
then established is as follows: (1) presentation of petitions, (2) intro¬ 
duction of bills, (3) messages from the assembly, (4) messages from 
the governor, (5) reports of standing committees, (6) reports of select 
committees, (7) communications and reports from state officers, (8) 
motions and resolutions, (9) third reading of bills, (10) special orders, 
and (11) general orders. The matters referred to the committee of 
the whole senate constitute the general orders. 

The foregoing review of selected orders of business in state legisla¬ 
tive bodies shows the diversity which is a distinguishing feature of this 
aspect of state legislative rules. It clearly illustrates the aphorism that 
it is more important that there should be a rule to go by, than what the 
rule is. Yet, some procedures are more effective in expediting business 
than others. Difficulties lead to changes. Infrequent though such 

Rules of the House of Representatives, 95th General Assembly, 1943, Rules 2—4. 
“^Assembly Manual, Madison, 1939, Rules 18, 19, 20. 

'^iO/bid., Rules 99, 100. 

Clerk's Manual, Albany, 1932, Rules 1. 11. 
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changes may be, there is still an evolution going on. Both in the states 
and in Congress there are continual efforts to improve procedure. In 
subsequent chapters, suggestions for needed changes will be noted at 
the points where weaknesses are discussed. .The need for revision in 
the rules is most obvious when the procedure is understood. 


Suggested Probi^ems for Study 

L Analyze and evaluate the rules of your city council. 

2. Discuss, with citations, the function of protection of the interests of 
minorities as exemplified by the rules of the national House of Repre¬ 
sentatives, and the lower house of your state legislature. 

3. Prepare a paper on the work of the Committees on Rules of your 
state senate and house. 

4. Criticize constructively the order of business in your state legislative 
houses and in your city council. 



CHAPTER 11 


LEGISLATIVE COMMITTEES 

The enormous volume of work which comes before a legislature and 
die limited time at the disposal of the body for its consideration make 
it impossible that every matter should be considered at length on the 
floor. Hence, if the work is to be done, the responsibility for investi¬ 
gating its desirability and feasibility must be entrusted to some other 
agency in which the whole house has confidence. The most practical 
method so far devised for this purpose is the standing committee, com¬ 
posed of a small number of the members of the legislative body. The 
rules of practically all legislative bodies, except the very small ones such 
as city councils where everything can come before the whole body, 
provide for the creation of a set of standing committees to which all 
matters are referred for investigation and report prior to consideration 
by the body as a whole. In addition to these standing committees, there 
are numerous other types of committees which are charged with specific 
tasks. Among these are select committees, committees of conference, 
joint committees, interim committees, and investigating committees* 
The conduct of legislative business would be practically impossible with¬ 
out these organs. Yet there is frequent complaint that they are given 
too much power, that they abuse the power they have, that they are 
devices for removing the function of legislation from public scrutiny 
that they are inefficient and uninformed about the matters with which 
they must deal, that they are susceptible to the pressure of the lobby 
easy to influenee, and far removed from the restraining hand of public 
opinion. Like other democratic institutions, they are not perfect While 
much could be done to improve them, progress comes very slowly for 
reasons which we will note. General understanding of the shortcoming's 
of the committee system will eventually bring about needed changes. 

The Committee System 

When the whole legislative body resolves itself into a committee it 
IS called the Committee of the Whole. The purposes for which this 
device IS used will be discussed later. But when more than one com¬ 
mittee IS desired, some basis must be established for the division of 
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work among them. Since the work of a legislative body is represented 
by bills and resolutions, the allocation of these documents to the various 
committees for study could follow a number of bases. One might be 
the district represented by the member who introduced the bill. Another 
might be the number assigned to it, thus if there were ten committees, 
Committee No. 1 might be assigned all measures whose numbers end 
in the digit one, and so on. Or a new select committee might be formed 
to consider each bill. If these bases have ever been considered, they 
have all been rejected in favor of a set of committees to consider bills 
according to their subject matter. Thus there is a standing committee 
to which any measure may be referred with the assurance that the 
members of the committee, because of their experience with and knowl¬ 
edge of the subject matter, will have special competence to investigate 
and report upon it. To the extent that the same members are re-elected 
and continue to work on the same committee, year after year, this pre¬ 
sumption of special competence may be justified. Certainly the com¬ 
mittee members are in a far better position to pass judgment upon a 
bill in their area of specialization than is the legislature as a whole. 
For this reason, committee reports are usually approved, the rest of the 
members feeling that they are not as competent as the committee to 
reach a sound conclusion. 

In order for such a system to work perfectly, all members who have 
special skill, education, and competence in an area should be assigned 
to work in that area. However, the fortunes of election do not often 
result in the return of a full complement of legislators skilled in the 
many different fields of committee activity. There are always some 
areas in which no one is a specialist. These must be provided for by 
the appointment of members who are willing, if not anxious, to become 
informed in those areas. During this period of education, mistakes 
may be made, and informed citizens may form erroneous conclusions 

concerning legislative committees as a whole. 

On the other hand there are sometimes more specialists available in 
an area than there are committee places. One remedy is for the legisla¬ 
tive body to change the rules to increase the size of the committee so 
that all available specialists can be used. Thus in the Minnesota Senate 
of 1927, the size of the judiciary committee was increased so that all 
the attorneys in the body might have seats on it. The other answer is, 
of course, to use the best qualified, and to assign the rest to other work. 

There is some justifiable criticism of this practice of appointing to 
committees the members who have the most interest in the subject 
matter. For example, if all, or even a majority, of the members of the 
Committee on Banks are bankers, how will the committee act upon a 
bill to regulate banking? Will the committee members be able to subor- 
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dinate their special interest to the public interest? Some critics allege 
that certain interests—opposed to the public interest—secure election 
of their representatives to legislative bodies for the sole purpose of 
protecting vested rights by getting them appointed to strategic commit¬ 
tee posts and preventing the passage of needed reform measures. Per¬ 
haps it would be more conducive to the public interest to prei/ent the 
appointment of any member to a committee charged with the examina¬ 
tion of any measure in an area in which he had a personal, business, 
financial, or professional interest, rather than to encourage it, as is done 
at present. Or, if the special advice of a technically qualified member 
is desired, care should be taken to see that he forms part of a minority 
on the committee rather than of a majority. 


Selection of Committee Members 

In Congress, members normally are selected for committee assign¬ 
ments on a seniority basis. This plan has the advantage of avoiding 
the dangers of assigning members according to their special interests 
but brings new problems. It results in the concentration of the older 
and more experienced members on a few important committees and 
leaves the other committees to newer and less experienced members. 
The chairmanships go to those who have served longest on a commit¬ 
tee, not to those who are best qualified. Alembers from “safe” districts 
acquire precedence often far beyond their merit. For example, the 
states of the Solid South exert an influence out of proportion to their 
importance through re-election of their members and their posts as com¬ 
mittee chairmen. But in spite of these drawbacks, many specialists in 
the field think that committees of Congress appointed on any other 
basis would probably be no better. The present system does assure 
stability and continuous committee experience among those who are re¬ 
elected. While senior members may select the committee assignment 
they desire, there is a tendency for them to choose to remain with the 
committees on which they have been serving. As has already been 
noted, congressional committees are chosen by party agencies. The 
House Repuldican caucus has a committee on committees for the pur¬ 
pose, while the Democrats use the members of their party on the Com¬ 
mittee on Ways and Means. In the Senate, the choice is by committees 
of the party caucuses. In both cases, the houses adopt these recommen¬ 
dations, without amendment and often without comment, by a formal 
resolution. 

The system now in use for the choice of House committees has often 
been criticized. There are many who feel that the job was better done 
before 1911 when the Speaker had responsibility for appointments. 
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There is a feeling that such an important function of the House should 
not be delegated to the unofficial and extra-legal caucus. The Repub¬ 
lican practice of allowing as many votes to the state representative on 
the committee on committees as there are Republican members in his 
state delegation, heavily weights the vote in favor of a few large Re¬ 
publican states. Fortunately, the rule of seniority makes many of the 
appointments merely pro forma. The main wirepulling is to secure 
desirable appointments for the newly elected and seated members. In 
the Senate, the body is so small and the number of new members enter¬ 
ing at any one time is so few that the personal preferences of each 
Senator can be considered and assignments usually are made to his 
entire satisfaction. 

In the states, committee appointments in the senate are sometimes 
handled as in Congress, by caucus choice and ratification by the cham¬ 
ber, but there is no uniform rule. Since the lieutenant governor, who 
presides over nearly three-fourths of all the senates, is not a member of 
the body—and may even represent a political party different from that 
of a majority of the members—it is not always considered desirable to 
give him power to make committee appointments; however, fifteen 
states do give him this authority. In the few states in which the senate 
chooses its own presiding officer, he may be given that responsibility. 
In other cases, the senate elects the committees. 

In the most numerous house of the state legislature, committees are 
usually appointed by the speaker, as they were in Congress before 1911. 
This situation is due to the fact that state legislatures commonly copied 
congressional organization and procedure, adopting rules identical with 
those of the House. Few states have attempted a reform of their rules 
like that made in the national House in 1911. Only Nebraska and 
Oklahoma do not place appointments entirely in the hands of the 
speaker. The speaker must act in accordance with the rules, particu¬ 
larly those concerning the size of committees. In addition, in many 
states, as in the national House before the reform of 1911, the speaker 
serves as chairman of the committee on rules—the important steering 
committee which selects the business to be considered, apportions time 
for debate, and controls the procedure of the house. 

In cities, council committees are chosen by the mayor or president 
of the council or are elected by the council. Committees are fewer in 
number and of less significance in the legislative process in cities than 
they are in state or national legislative bodies. Because of the smaller 
size of the city council, many matters can be given full consideration 
in open meeting which could not be dealt with in a larger group; conse¬ 
quently, committees are less necessary to effective legislation. In city- 
manager cities, the manager does much of the research which the 
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council requires and which otherwise would fall upon a committee. In 
other cities, the directors of departments do similar work. State legis¬ 
latures might profit from such city experience and make more use of 
administrative agencies in securing facts. Congress traveled far along 
this road, but reversed its direction in 1946 by providing for larger 
committee staffs to make Congress independent of the influence of the 
executive. 

In legislative bodies which are chosen on a partisan basis all chair¬ 
manships are reserved to the majority party. In fact, when the number 
of members of the majority party in a state senate exceeds by only one 
or two the numbers of committee chairmanships, it is not an unknown 
practice to increase the number of committees sufficiently so that each 
rnajority member may be a chairman, even though there may be no 
significant work for the new committees. 

Membership on committees is roughly proportionate to party 
strength. Thus if one party has two-thirds of the members and the 
other one-third, two-thirds of the places on each committee will go to 
the majority party and one-third to the minority. The senior majority 
member becomes chairman. In case of a change in party control, the 
ranking minority member would take over the chairmanship. Thus 
committees are little legislatures, reflecting the complexion of the parent 
body. In Congress, the proportion between majority and minority 
members on the more important committees is kept relatively constant 
over a period of time, rather than taking into account each minor 
change in the balance of power. 

Committee members are chosen to serve during the life of the legis¬ 
lative body in which they serve. However, vacancies sometimes occur 
due to resignation, death, expulsion, or other contingency. Vacancies 
in congressional committees are filled on recommendation of the party 
caucus of the party in whose representation the vacancy occurred. In 

the states they would be filled in the same manner as the original 
appointment was made. 


Number and Size of Committees 

The rules of each legislative body normally provide information 
that includes the names of committees, the manner of their appoint¬ 
ment, and their size. In a few states the size is indicated merely by 
maxima and minima, but tlie usual rule is a fixed number. Of course 
the body may at any time increase or decrease the number of committees 
or the number of members who are to serve on each by amendino- the 

rules. Generally speaking, there are usually too many committee^ and 
tJieir membership is often too large. 
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In the United States Senate.—In the Senate, since the enactment of 
the Legislative Reorganization Act of 1946, there are fifteen commit¬ 
tees, as follows: ^ 


TABLE 10 

Standing Committees, U. S. Senate 

Name Members 


1. Agriculture and Forestry . 

2. Appropriations . 

3. Armed Services . 

4. Banking and Currency . 

5. Civil Service . 

6 . District of Columbia .. 

7. Expenditures in the Executive Departments. 

8 . Finance . 

9. Foreign Relations . 

10. Interstate and Foreign Commerce . 

11. Judiciary . 

12. Labor and Public Welfare . 

13. Public Lands . 

14. Public Works . 

15. Rules and Administration . 

Total number of places . 

Number of places per member 203 -i- 96 = 2.12 


13 

21 

13 

13 

13 

13 

13 

13 

13 

13 

13 

13 

13 

13 

13 

203 


The rules enacted in the Legislative Reorganization Act of 1946 
further provide that each Senator shall serve on two standing commit¬ 
tees and no more; except that Senators of the majority party who are 
members of the Committee on the District of Columbia or of the Com¬ 
mittee on Expenditures in the Executive Departments may serve on 
three standing committees. This is a great improvement oyer the situa¬ 
tion before the Act. Then there were thirty-three committees with a 
total of 482 places, an average of slightly more than five per Senator. 
Each standing committee of the Senate may fix its own quorum (not 
less than one-third of its entire membership). Also each such committee 
continues and has power to act until its successor is appointed. 

In the appointment of standing committees, the Senate ballots first 
on the chairman, then by a single ballot, upon the other members, as 
proposed by the caucus. A majority of the votes cast is required for 
the election of a chairman, but the other members may be chosen by a 
plurality. All other committees, such as select committees, are also 

appointed by ballot and by a plurality vote.- 


r^atc Manual (Government Printing Office, Washington, 1947), Standing Rules and 

Orders, Rule XXV. pp. 28-40. .o,., ry i yytv 

2Slan(ling Rules of the Senate, 1947, Rule XXIV. 
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In the House of Representatives-In the national House of Repre¬ 

sentatives, since 1946, there have been nineteen committees as follows; 


TABLE 11 

Standing Committees, House of Representatives ^ 


Name 


Members 


1. Agriculture . 

2. Appropriations . 

3. Armed Services . 

4. Banking and Currency . 

5. Post Office and Civil Service . 

6. District of Columbia . 

7. Education and Labor . 

8. Expenditures in the Executive Departments. 

9. Foreign Affairs . 

10. House Administration . 

11. Interstate and Foreign Commerce . 

12. Judiciary . 

13. Merchant Marine and Fisheries . 

14. Public Lands . 

15. Public Works . 

16. Rules . 

17. Un-American Activities . 

18. Veterans Affairs . 

19. Ways and Means . !!!!! 

Total number of places . 

Number of places per member 484 -i- 435 = 1.11 


27 

43 

33 

27 

25 

25 

25 

25 

25 

25 

27 

27 

25 

25 

27 

12 

9 

27 

25 


484 


The new committee organization provided by the Legislative Reor¬ 
ganization Act of 1946 for the House of Representatives reduces the 
number of committees from forty-seven (including four joint com¬ 
mittees) to nineteen and the number of committee places from 885 to 
484. Thus, instead of slightly more than two places per member, there 
IS now only a little more than one. In fact, the new rules provide that 
each member shall be elected to serve on one standing committee and 
no more; except that members who are elected to serve on the Com¬ 
mittee on the District of Columbia or on the Committee on Un- 
American Activities may be elected to serve on two standing committees 
and no more, and members of the majority party who are elected to 
serve on the Committee on Expenditures in the Executive Departments 
or on the Committee on House Administration may be elected to serve 
on two standing committees and no more.*' ^ 

As in the Senate, the standing committees of the House are chosen 
by election, but in the latter body the election occurs at the commence- 

each Congress. Vacancies are filled by a similar election. 

Washington, X. p/. Ret>rese«ta,ipes (Government Printing Office, 

Rules of the House of Rcprescutativcs, 1947, Rule X. 
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Chairmen of committees are elected by the House from amorig the 
members already elected to serve thereon. The Speaker appoints all 
select and conference committees which are ordered by the House. 

In the States-A study made by C. I. Winslow in 1931 showed 

that in the forty-eight states the average number of committees in each 
state senate was 32.3 and each senator served on 7.6 committees. In 
North Carolina, Pennsylvania, Georgia, Texas, Tennessee, and Iowa 
the average senator served on ten or more committees. In no state 
senate except Wisconsin, Rhode Island, and Connecticut was the aver¬ 
age service required less than three committees, a reasonable figure. In 
Massachusetts the number was 3.5, and in Utah 3.7. In every other 
state there were too many committees, or too many committee places, 
or both. 


The houses of representatives followed a more reasonable practice. 
There the average number of committees was 39.2 and the average 
number of committees on which each member must serve was 4.5. Even 
this is too high. Tennessee with 9.2, Georgia with 8.8, Iowa with 7.9, 
California and Florida with 7.6, and Indiana with 7.3 brought up the 
average unduly. At the other extreme were New Hampshire with 1.3 
(due to the large size of the house), Massachusetts and Vermont with 
1.5, Wisconsin with 1.6, Connecticut with 1.75, and Rhode Island with 
1.8. But in the lower houses as well as the senates there was and still 
is room for improvement by reducing the number and size of commit¬ 
tees so that no member is required to serve on more than three and 
preferably not more than two. 


In the Wisconsin senate there are but nine committees, averaging 
5.1 members. In the house there are only twenty-two committees with 
an average membership of seven. One result of this sane system is the 
high quality of legislation in this state, for which it has won a deservedly 


high and widespread regard. 

In three states, Massachusetts, Maine, and Connecticut, most of the 
committee work of the two houses is handled through joint committees. 
In four other states, New Hampshire, New Jersey, North Dakota, and 
Rhode Island, a part of the business is dealt with in Joint committees. 
A joint committee is one containing members from each house, sitting 
together under a single chairman to hold a single hearing on proposed 
legislation and to render identical reports to the two houses of the legis¬ 
lature as to the disposition which is recommended. The advantages of 
such a plan are great. The elimination of a second hearing, which is 
required where separate committees must study the bill in the tvvo 
houses, improves the chance that the committee will get through its 
hearing a well rounded picture of the problems involved. There are not 
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TABLE 12 

Standing Committees in State Legislatures 


State 

Senate Committees 

House Committees 

Number of 
Committees 

1 

Average 
Number of 
Members 
on Each 
Committee 

Average 
Number of 
Committees 
on Which 
Each Sena¬ 
tor Serves 

Number of 
Committees 

Average 
Number of 
Members 
on Each 
Committee 

Average 
Number of 
Committees 
on Which 
Each Repre¬ 
sentative 
Serves 

Alabama. 

28 

7.6 

6.0 

40 

15.7 

6.0 

Arizona. 

22 

4.8 

5.8 

27 

7.7 

4.0 

Arkansas. 

40 

5.9 

7.0 

41 

9.0 

3.7 

California. 

40 

8.7 

8.8 

58 

10.4 

7.6 

Colorado. 

29 

8.0 

6.7 

37 

9.5 

5.5 

Connecticut*. 

37 

2.0 

2.3 

37 

13.0 

1.75 

Delaware. 

23 

S.O 

6.8 

27 

S.O 

4.0 

Florida. 

40 

6.3 


69 

10.3 

7.6 

Georgia. 

48 

12.6 i 


St 

35.6 

8.8 

Idaho.. 

28 

6.5 1 

4.1 

39 

6.3 

3.7 

Illinois. 

41 

23.0 ' 

18.5 

32 

2S.4 

5.3 

Indiana. 

48 

7.6 

7.5 

58 

12.3 

7.3 

Iowa. 

51 

10.0 

10.0 

48 

17.8 

7.9 

Kansas. 

43 

6.8 

7.4 

37 

11.6 

3.4 

Kentucky. 

39 

7.4 

7.6 

66 

9.1 

6.0 

Louisiana. 

26 

9.S 

6.4 

37 

10.8 

4.0 

Maine*. 

38 

3.0 

4.5 

38 


2.1 

Maryland. 

29 

8.9 

9.3 

35 

9.6 

3.0 

Massachusetts*. 

30 

7.0 

3.5 

30 

19.0 

i.s 

Michigan.. 

38 

5.4 

6.4 

62 

6.2 

3.9 

Minnesota. 

40 

13.0 

7.9 

46 

18.1 

6.4 

Mississippi. 

37 

7.8 

6.4 

39 

16.4 

4.8 

Missouri. 

24 

8.0 

5.6 

55 

13.7 

5.0 

Montana. 

39 

6.1 

4.3 

51 

11.4 

6.0 

Nebraska*. 

31 

7.8 

7.0 

30 

8.2 

2.5 

Nevada. 

25 

4.0 

5.7 

29 

4.7 

3.7 

New Hampshire. 

24 

5.0 

5.1 

32 

16.4 

1.3 

New Jersey. 

26 

3.0 

7.6 

31 

5.0 

4.2 

New Mexico. 

18 

7.0 

5.2 

31 

6.8 

4.3 

New York. 

27 

8.0 

4.2 

33 

12.9 

2.8 

North Carolina. 

51 

13.0 

13.2 

S3 

15.6 

6.9 

North Dakota. 

35 

10.3 

8.S 

34 

13.3 

4.5 

Ohio. 

21 


6.0 

36 

13.0 

3.5 

Oklahoma. 

37 

10.1 

8.5 

29 

15.1 

4.2 

Oregon. 

35 

5.2 

6.0 

36 

6.2 

3.8 

Pennsylvania. 

35 

18.7 

13.1 

44 

30.4 

6.5 

Rhode Island. 

11 

7.0 

2.5 

14 

10.2 

1.8 

South Carolina. 

29 

11.5 

7.3 

25 

13.4 

2.7 

South Dakota. 


7.5 

8.8 

59 

8.6 

S.O 

i ennessee. 

.u 

9.6 

10.0 

44 

20.5 

9.2 

Texas. 

36 

9.2 

10.7 

38 

16.9 

4,3 

Utah. 

12 

S.8 

3.7 

30 

6.4 

3.5 

Vermont. 

31 

5.4 

5.8 

26 

14.3 

l.S 

Virginia. 

20 

9.0 


26 

13.5 

3.8 

Washington. 

51 

7.3 

1 9.0 

49 

9.5 

4.9 

West Virginia. 

26 

9.7 

8.6 

28 

15.3 

4.7 

Wisconsin. 

9 

5.1 

1 l.S 

22 

7.0 

1.6 

Wyoming. 

25 

4.1 

1 4.0 

1 29 

7.0 

3,3 

Average. 

32.3 

8.6 

7.6 

39.2 

12.8 

4.5 


r» /*^**i5 House and ^natc Committees do most of the work in Connecticut. Maine, and l-Iassachusetts. 
Only the joint committees are counted in the table. In addition, however, there arc a number of separate 
committees in these three states, and a number of joint committees in four other states—New Hampshire, 
New Jersey, North Dakota, Rhode Island. 

*Now has one chamber with sixteen standing committees. 

From State Government, Aug., 1931, Figures compiled by C. I. Winslow. 
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two different stories, due to different witnesses before the two com- 

rnittees, and the expense of witnesses who must come from a distance 

is reduced, since they make but one trip rather than two. Time is saved 

for both witnesses and members by the elimination of the second 
hearing. 

There are sixteen standing committees in the Nebraska unicameral 
legislature (exclusive of the committee on committees) organized on 
the basis of major fields of legislation rather than on the basis of indi¬ 
vidual subjects. The membership on each committee varies from five to 
eleven. The committees elect their own chairman and secretary. No 
member serves on more than three committees (rarely on more than 
two) and with the small number of committees a satisfactory schedule 
of meetings is possible.** Both Nebraska and Wisconsin appear to have 
reached a high state of efficiency in committee organization. Maine, 
Massachusetts and Connecticut, with their joint committees, follow 
close behind. 


The Committee on Rules 

The Committee on Rules in a legislative body has functions quite 
different from those of the other standing committees. It considers no 
bills and holds no hearings. Its primary functions are to prepare pro¬ 
posals for changes in the standing rules, either on its own motion or 
as requested by the House, or to propose temporary rules to govern 
the consideration of certain pending measures. It is essentially a politi¬ 
cal committee, and in some cases it contains only majority members. 
While the national Senate has a committee of similar functions called 
the Committee on Rules and Administration, its duties are less onerous 
than those of the House Rules Committee due to the greater simplicity 
of the Senate rules and the custom of greater freedom of debate which 
obtains there. 

The Committee on Rules of the House was a select committee for 
nearly 100 years. In 1890 it was added to the list of standing commit¬ 
tees. The Speaker served on it from 1858 to 1910. Primarily, it 
decides upon proposals to make or change rules, to create committees, 
to direct investigations, to fix the hour of daily meeting and the days 
on which the House shall sit, and to regulate the use of the galleries 
during the electoral count. Since 1883, the committee has reported spe¬ 
cial orders which provide times and methods for consideration of spe- 

5 J, P. Senning’, Annals, Vol. 195, Jan. 1938, pp. 160—161. The committees are: Agri¬ 
culture. Appropriations, Banking and Insurance, Claims and Deficiencies, Commerce and 
Communications. Drainage, Irrigation and Waterpower, Education, Enrollment and Keview, 
Government, judiciary, Labor and Public Welfare, Legislature Administration, Public 
Health and Miscellaneous Subjects, Public Highways and Bridges, and Revenue and Rules. 
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cial bills or classes of bills and thereby enable the House by majority 
vote to forward particular legislation, instead of being forced to use 
for the purpose the motion to suspend the rules, which requires a two- 
thirds vote. A special order reported by the Committee on Rules must 
be agreed to by a majority vote of a quorum of the House. The Com¬ 
mittee on Rules is one of the committees specially privileged to report 
at any time on the matters with which it is charged. 

In the states, in addition to the function of proposing changes in the 
rules (which as we shall see is seldom done), the rules committee often 
is deputed to act as a steering committee during the hectic closing days 
of the session. Additional weight is given to its decisions by the fact 
that the speaker is a member, usually chairman. It is the duty of the 
committee under such circumstances to select from the great mass of 
bills which have reached the calendar, as a result of favorable action by 
the standing committees, those which will be considered on the floor. 
Ordinarily measures not so selected may be debated and passed, but 
only by unanimous consent. This constitutes a virtual abdication of the 
power of the house to determine its own order of business. As we shall 
see later, this is necessitated by the confusion which characterizes the 
end-of-thc-session rush in the state legislatures. The lobby has an 
unusual opportunity to prevent legislation if it can control a majority 
of the Committee on Rules. Removal of limits on the length of the 
session in those states which still have them, and a revision of the rules 
to expedite business would make such delegation of authority less neces¬ 
sary, and yet the business would be accomplished. Yet such reforms 
should not be considered panaceas. Congress fixes the time of its own 
adjournment, yet often is overwhelmed by an end of the session rush. 

Joint Committees 

Any committee which serves the two houses of a legislative body 
jointly is known as a joint committee. Some are standing committees, 
like those in Alaine, Massachusetts, and Connecticut; others are select, 
like committees of conference; still others are interim, such as investi¬ 
gating committees, which are directed to carry on their work between 
legislative sessions. 

Before the Legislative Reorganization Act of 1946. Congress had 
four joint committees. Now there are only two permanent ones, the 
Joint Committee on Printing and the Joint Committee on the Library, 
riic former consists of the chairman and two members of the Com¬ 
mittee on Rules and Administration of the Senate and the chairman and 
two members of the Committee on House Administration of the House 
Its principal function relates to the provision of printing facilities for 
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Congress. This is done primarily through the Government Printing 
Office. The latter committee consists of the chairman and four mem¬ 
bers of each of the same committees of the Senate and House. Its 
principal function is the overseeing of the Library of Congress. The 
members, in addition to the two chairmen, are elected by the standing 
committee which they represent.® There are several other joint com¬ 
mittees which have been established by joint resolution rather than by 
the rules: Internal Revenue Taxation, Reduction of Non-Essential 
Federal Expenditures, On the Economic Report, On Atomic Energy. 

In three of the states, the great bulk of legislative business is 
handled through joint committees. In Massachusetts there are thirty 
such committees containing an average of seven senators and nineteen 
representatives. In Maine, there are thirty-eight, with an average of 
three senators and seven representatives each. In Connecticut, there 
are thirty-seven such committees with an average of two senators and 
thirteen representatives on each. In addition, in these states there are 
a few standing committees in each house, such as a committee on rules 
and on privileges and elections, and, in the senates, committees on exec¬ 
utive nominations. Joint committees are also provided for in the rules 
of some other legislatures. Flowever, such rules are really only per¬ 
mission to hold joint meetings if the chairmen feel that such a proce¬ 
dure is desirable. Joint committees on enrolled bills and on printing, 
following the congressional pattern, are found in a number of states. 
But, aside from the three states mentioned, use of the joint committee 
system is negligible. Its employment in other states would seem desir¬ 
able, so long as the bicameral pattern prevails. 

In the creation of legislative investigating committees, whether to sit 
during the session or during the interim between sessions, it is common 
to provide for joint membership. These committees are created by joint 
resolution, which requires approval of both houses, and since an appro¬ 
priation usually is involved, the voting of the funds must ordinarily be 
accomplished by law. Such a law also requires the approval of both 
houses. Thus since both houses must be concerned with the creation 
of such bodies, both commonly insist upon representation on them. In 
fact, in order to secure executive approval for the appropriation it is 
common to include also provision for so-called public representation, to 
be provided by appointment by the governor. Plowever, investigating 
committees in Congress are financed by resolution of one house or the 
other. Money is allotted from the contingent fund, already appro¬ 
priated to the body creating the committees. It is common to find that 
they are not joint. The duties and functions of such bodies will be 
considered later in this chapter. 


Li‘(f{slalh'c Rcorpanicalioti Act of 1946, Secs. 222, 223. 
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Select Committees 

Any committee of a legislative body other than a standing committee 
is called a select committee. It is usually provided for by resolution or 
special rule and has a definitely limited task to perform. For example, 
at the opening of a session of Congress, a select committee is appointed 
in each house to wait upon the President and inform him that Congress 
is organized and ready to receive any message he may care to com¬ 
municate. These two committees act together in performing this func¬ 
tion. During the session occasions frequently arise which call for the 
appointment of select committees, such as for the preparation of a suit¬ 
able resolution concerning the death of a member, or to attend the 

funeral of a member, or that of the Vice-President or President of the 
United States. 

The rules of the Senate are silent on the question of appointment of 
select committees. However, it is presumed that they are appointed by 
ballot under the final clause of Rule XXIV, Section 1 which provides: 
“All other committees shall be appointed by ballot, unless otherwise 
ordered, and a plurality of votes shall appoint.” It seems very Hkely 
that the resolutions creating such committees would usually provide 
for selection by the Vice-President, and thus come within the por¬ 
tion of the rule “unless otherwise ordered.” Or the names of those to 
be appointed may appear in the resolution. In any event, the persons 
who are to be chosen are usually selected before the resolution is even 
introduced, and the chairman would not alter this choice. 

The rule for the appointment of select committees in the House is 
quite clear. Rule X, Section 2 provides : “The Speaker shall appoint all 
select and conference committees which shall be ordered by the House 
from time to time.” There, the resolutions need contain no names, but 
no doubt a list, which the Speaker has agreed to, is in his hands in due 
season. The rule in the states is similar. 

Conference Committees 

When legislation, passed by one house, is passed by the other in a 
different form, due to amendments and substitutions, even extending 
at times to striking out all after the enacting clause and writing a new 
bill, the amended bill must be returned to the house in which it origi¬ 
nated for concurrence in the amendments. If the house of origin re¬ 
fuses to concur, the bill is lost, as it must be passed by both houses in 
identical form. To avoid this loss, the originating house, at the time of 
rejecting the amendments made by the other, may request the appoint¬ 
ment by the latter of a Committee of Conference. If this request is 
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agreed to, aiid it usually is, a committee is appointed to represent the 
second house and a message returned indicating its willingness to con¬ 
fer, giving the names of its conferees and asking for the appointment 
of a similar committee on behalf of the first house. The same clumsy 
procedure is followed whether the bill originated in the House or 
Senate. 

Conferences involve joint action of the two houses, hence the rules 
of neither can be applied. In the national and state governments there 
have at times been joint rules, agreed to by both houses, which govern 
the matter. In Congress, the two houses have agreed to follow Jeffer- 
son^s ]\Ianual in this respect. Although this document follows English 
precedents very closely and suggests several matters which are hardly 
appropriate today, the main outlines of modern procedures may be dis¬ 
cerned there. These have been greatly elaborated by practice and 
precedent. 

Conferences, as recognized by rule and practice, are of two types, 
simple and free. The simple conference is one in which the conferees 
or managers for each house, as they are called, are instructed by their 
respective houses. A free conference is one in which the managers are 
not bound by instructions, but are at liberty to resolve the differences 
between the two houses by compromise. While conferences may be 
had on matters other than disagreement as to the content of legislation, 
they are not common. 

The House members of conference committees are appointed by the 
Speaker. In the Senate they are appointed by the presiding officer by 
vinanimous consent. There are usually three members, called managers, 
representing each house, although on important matters the number 
may be increased. In the selection of the managers, the two principal 
political parties are usually represented, and if this is not sufficient to 
assure the representation of different points of view, this objective is 
also kept in mind by the Speaker in making his appointments. Of 
course the majority party and the prevailing opinion in each house on 
the measure in controversy have a majority of the managers. Managers 
are usually selected from the membership of the committee which con¬ 
sidered the bill, but the appointments may be made from outside this 
group if this is thought necessary or desirable. 

Once the managers have been appointed, they meet and consider the 
differences between the two houses, seeking to resolve them if possible. 
When the appointments are complete it is too late for the house of 
origin to reconsider the vote by which it disagreed to the amendments 
of the other house; the report of the conferees must be awaited. In 
Congress and in most of the state legislatures, managers in a confer¬ 
ence can consider only matters at issue between the two houses. Those 
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provisions of the bill under consideration which have not been amended 
by the second house are not at issue and cannot be changed. For exam¬ 
ple, if a tariff bill has been amended by the Senate to change a rate on 
a certain item from 5 per cent ad valorem to 15 per cent ad valoretn, 
the conferees could agree upon any rate from and including 5 per cent 
to and including 15 per cent, but they could not go below 5 nor above 
15. Neither could they agree to change in conference any item which 
had not been amended by the second house, but had been passed as it 
came from the first house. 

However, in a few states the pernicious practice of permitting a 
conference committee to write a new bill, introducing entirely new mat¬ 
ter not theretofore considered by either house is followed. This is done 
on the theory that the adoption of the conference committee report by 
both houses cures this irregularity and validates the legislation. But it 
must be remembered that conference committee sessions are secret, that 
no hearings are held, that the reports are privileged and usually are 
received during the hectic closing days of the session when adequate 
consideration is impossible, and that they cannot be amended on the 
floor. They must be accepted or rejected as a whole. Often the house 
accepts a conference report which is not entirely satisfactory in order 
that the whole bill will not fail. The lobby uses this device to insert 
jokers through placing their trusted members on the conference com¬ 
mittee and having them insist upon writing the desired material into 
the report. Only the abolition of this irregular practice, which is not 
sanctioned by parliamentary law, or the adoption of unicameralism can 
remedy this abuse. 

A conference committee is really two distinct committees, each acting 
by majority vote. Reports must be signed by a majority of the man¬ 
agers for each house. The report is made in duplicate, one copy for 
each house. It is presented first to the house which agreed to the con¬ 
ference, then to the other, although in practice the submissions may be 
practically simultaneous. The possession of the original papers deter¬ 
mines the right to vote on the report. In both national houses, confer¬ 
ence committee reports are highly privileged. In the Senate they may 
be received except w'hen the Journal is being read or a question of order 
or a motion to adjourn is pending, or wdiilc the Senate is voting by 
division. In the House they are in order except when the Journal is 
being read, while the roll is being called, or the House is dividing. It is 

not in order to amend a conference report. It must be accepted or 
rejected in its entirety. 

If the conk-rcncc report is accepted by both houses, the bill is enrolled 
as indicated in the report and sent to the executive for signature If 
one house approves and the other rejects, or if both reject, the bill is 
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lost, unless a new conference is requested and agreed to. In Congress, 
it is usual in such cases to reappoint the same conferees. The making 
of the report completes the task for which the committee was appointed 
and it is automatically discharged. Hence when a new conference is 
necessary new appointments must be made. In the states, new managers 
are often appointed for second or third conferences on a disputed 
measure. Second and third conferences are not unknown in Congress. 

Investigating Committees 

All standing committees conduct some investigations relating to the 
subject matter of legislation referred to them for consideration. More 
often, however, general investigations are entrusted to select commit¬ 
tees appointed by one or the other house, or jointly. The creation of 
such committees is accomplished by resolution, which usually defines 
with reasonable accuracy the scope of the investigation. The author of 
the resolution and the seconder are commonly appointed as members 
of the committee. Funds for the investigation may be provided in the 
original resolution or by separate appropriation. The latter method is 
usually followed in the states. The committee may be directed to begin 
its work during the session, completing it before the opening of the 
next succeeding session, or, as in the states, the group may not begin 
its work until after sine die adjournment. This latter type is the true 
interim committee. In any case, it must complete its work during the 
life of the legislative body which authorized it, or secure new authority 
from a new body to continue its labors. 

A study by Nelson McGeary shows that during the decade from 
1929 to 1938, 146 inquiries by committees of Congress were author¬ 
ized, 84 by the Senate, 50 by the House, and 12 by both houses. Of 
these, 89 were made by standing committees or subcommittees and 57 
by select committees. Besides these, standing committees frequently 
conducted investigations on their own initiative without an authorizing 
resolution. However, if a committee wishes to compel testimony, the 
authority must come specifically from the House.”^ 

Congressional investigations may be classified into three categories: 
(1) those in aid of the lawmaking functions; (2) those for control 
over the administrative agencies of government; and (3) those relating 
to the election and privileges of its members. In the earlier years, the 
last of these was the principal concern. More recently, the second type 
has become increasingly important. Some investigations are made 
which would really fall outside of the three categories suggested. 

7 M. N. McGcary, The DcTclopvtciit of Congressional Investigative Poiver (Columbia 
University Press, New York, 1940), pp. 8-9. 
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These, in the main, may be considered as fishing expeditions, agreed to 
at the insistence of some energetic member who wishes to make a name 
for himself. 

The scope of the activity of investigating committees is limited, first 
by the resolution authorizing the investigation, and second by the 
amount of money made available. The resolution frequently provides 
that hearings may be held only in the District of Columbia, in order to 
avoid junkets at public expense. The appropriation may be small at the 
outset, but often grows to very large proportions. Neither house of 
Congress is noted for dropping such projects once they have been 
started and seem to be producing good results. 

Congressional investigating committees spend most of the funds 
appropriated for their use on the employment of a staff. This staff is 
usually directed by a chief counsel, often, but not necessarily, an 
attorney. It includes qualified persons appropriate to the inquiry—in 
some cases lawyers, accountants, statisticians or engineers, editors, and 
plain-clothes detectives—and always clerks and stenographers. 

The actual procedure followed in an investigation depends largely 
upon the nature of the inquiry. Public hearings, at which persons who 
have special knowledge of the subject matter are permitted to appear, 
make statements, and answer questions, are almost inevitable. How¬ 
ever, contrary to popular impression, little that is new is discovered 
through these. The principal function of the hearing is to focus the 
attention of the public on facts already known.® The real basic work is 
in the careful examination of documents and files by trained investi¬ 
gators, who can read between the lines where necessary to determine 
motives and objectives. 

When authorized by the resolution creating a committee of investi¬ 
gation, its procedure may be strengthened by permission to summon 
witnesses and procure books and papers by subpoena. In such cases, 
unwilling witnesses may be coerced by punishment under a criminal 
statute, as well as by citation by the House or Senate to the courts of 
the District of Columbia for contempt.® However, an act of Congress 
protects a witness before a congressional committee from criminal 
prosecution for any evidence which he may be required to give.^® 

While there are few court decisions to support the exercise of a 
similar inquisitorial power by the committees of state legislatures, those 
cases which have been decided have all upheld the existence of the 
power. It is reasonable to believe that if Congress, whose authority is 


McGcary, op. ctt., p. 67. 

» Act of July 31. 1936, 49 Sut. 2041; cf. AfcGrain 7 -. Daugherty 273 
Vmted States v. Sinclair, 52 Wash. Rep. 451 (1924); cf. E. J. Eberling 
Investigations (Columbia University Press, New York, 1928), p. 383 ff 
Revised Statutes of the United States, Secs. 103, 859. 


U.S. 175. and 
Congressional 
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circumscribed by the federal Constitution, has such power, the state 
legislatures, exercising residual power, certainly may use it. There is 
no denying that investigating committees are becoming more common 
and more powerful in the states than ever before. However, the rise of 
legislative councils as investigative agencies may make the legislative 
investigating committee less significant. Information on this new de¬ 
velopment in legislative planning and research appears in Chapter 16. 


Suggested Problems for Study 

1. Analyze the committee system of your state legislature and prepare a 
report appraising the adequacy of the personnel, the number and size 
of committees, the basis for committee assignments, and the amount 
of work actually done by each committee, and propose such revision 
of the committee system as seems to be indicated by your findings. 

2. Prepare a report on the select committees of both houses of your state 
legislature at its most recent session. 

3. Appraise the conference-committee system in your state legislature. 

4. Evaluate the work of all investigating committees provided by the most 
recent session of your state legislature. 

5. Report upon the committee assignments of the Senators and Repre¬ 
sentatives from your state in Congress. 

6. Write a report on the committee system as exemplified by your city 
council. 

7. Prepare a proposal and defense for a system of joint committees for 
your state legislature. 



CHAPTER 12 


LEGISLATIVE PROCEDURE: INTRODUCTION 

AND REFERENCE OF BILLS 

When a proposal is ready for introduction in a legislative body it is 
called a bill; when approved by the legislative body, it becomes an act; 
finally, when approved by the executive, and all other prescribed formali¬ 
ties have been observed, it becomes a law. If it is a federal or state law, 
it is called a statute. If it is a municipal law, it is called an ordinance 
or by-law. This terminology is not hard and fast. Certain types of 
temporary legal rules may be made by resolution, but in order for them 
to be effective as laws, all of the formalities required of a law must be 
observed. Subordinate legislation, promulgated under a statutory dele¬ 
gation of authority by some administrative agency, may also be en¬ 
forced by law. However, the problem of this type of legislation is 
reserved for a later chapter.' The present chapter will be devoted to a 
description and evaluation of the first part of the process by which a 
bill becomes an act in our federal, state, and local governments today. 

The preparation of bills for presentation to the legislative body will 
be discussed later. The influences which determine the form and con¬ 
tent of many bills have been reviewed. There remain for description 
and evaluation the constitutional, legal, and customary formalities ob¬ 
served by legislative bodies in their day-to-day proceedings. 

Introduction of Bills and Resolutions 

A bill or resolution is introduced in a legislative body when it is 
presented formally for the consideration of the body according to the 
requirements of its rules. In a few legislative bodies the old custom 
persists of presenting petitions for bills which are referred to appropri¬ 
ate committees with directions to prepare and bring in a bill." This 
system has the distinct advantage of revealing the persons or groups 
who are requesting the legislation, although this desirable result can be 
secured by other means. Also, it causes most legislation to be drafted 
by or for committees. When these committees have adequate staffs, 

1 Cf. Chapter 20, post. 

^Cf. Sec. XXIII, Jcffcrsoft*s Manual, and Robert Luce« Legislative Procedure (Houch- 
ton Mifflin Co., Boston, 1922), Ch. 3. 
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or when such staffs are available to the committees, as in Congress, this 
may be a desirable feature. Generally speaking, committees are less 
fitted for good bill production than a legislative drafting service, a 
legislative council, or even an attorney general’s office. 

The ritual followed in most legislative bodies in the introduction of 
bills and resolutions is not only unnecessary, but is a serious waste of 
valuable legislative time. Whenever the order of business, “introduction 
of bills and resolutions,” is reached it is common practice for the mem¬ 
ber who has a measure to present to stand in his place and address the 
chair. On recognition, he states his intention of introducing a bill or 
resolution, which he holds in his hand. A page is sent from the clerk’s 
desk to get it and carry it back to the clerk. The clerk thereupon assigns 
it a number and reads it by number, author, and title. This is its first 
reading. At this point any member may object to its reception. If on 
vote of the legislative body the proposed bill is rejected at this stage, it 
is returned to its “author.” Very few bills are thus rejected. Only 
a palpably frivolous bill whose character is revealed by its title would 
be likely to be so treated. 

A few sensible legislative bodies have altered this ancient ritual, to 
their great advantage in saving of time. The national House of Repre¬ 
sentatives has provided for the introduction of bills and resolutions by 
handing them to the Speaker or laying them on the clerk’s desk infor¬ 
mally. A member sometimes introduces a petition only, leaving to a 
committee the drafting of a bill. Sometimes messages from the Presi¬ 
dent or communications addressed to the House from the executive 
departments are referred to committees by the Speaker and give au¬ 
thority to the committees to originate bills. In the states, many houses 
of representatives now sensibly save their time in introducing bills by 
handing them to the speaker or clerk prior to the opening of the daily 
session. 

Tlie principal objections offered to this simplified procedure are: 
( 1 ) lack of opportunity for the house to reject a bill on introduction, 
(2) postponement or omission of the first reading, and (3) lack of 
control by the house over reference of measures to committees. These 
are not serious. Tradition may be violated, but considerable time is 
saved. Under the old system, the time of the whole body was and still 
is consumed by a procedure which often requires five minutes for a 
single bill. With as many as five hundred bills being introduced in a 
state legislative session, more than forty precious hours could be thus 
wasted. The right to reject is seldom used and can be exercised more 
intelligently by a committee which is not limited to the title as an index 
to the contents of the bill. In the national House, the Speaker may 
reject bills which in his judgment are of an obscene or insulting char- 
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acter.^ As we shall see later, the requirement of three readings is also 
an anachronism. It would be desirable to omit one, even if amendment 
of the Constitution is necessary to authorize the omission. The refer¬ 
ence of bills to committees can be corrected as in the national House of 
Representatives. The references are suggested by the members who 
introduce the bills and are printed in the Journal. Corrections “may be 
made by the House, without debate . . . on any day immediately 
after the reading of the Journal^ by unanimous consent, or on motion 
of a committee claiming jurisdiction or on the report of the committee 
to which the bill has been erroneously referred.” ^ Errors in the ref¬ 
erence of petitions, memorials, or private bills are corrected at the 
clerk s table without action by the House, at the suggestion of the com¬ 
mittee holding possession. 

Only a member may introduce a bill or resolution. When legislation 
is desired by the administration, the common practice is to have it pre¬ 
pared by some competent draftsman, then to find a member who will 
sponsor it, lend it his name upon its introduction, and follow it through 
the maze of legislative procedure to a successful conclusion. The ma¬ 
jority leaders often essay this role, if they are of the same party as the 

chief executive. If not, the executive finds hard sledding for his 
proposals. 

When an interest or pressure group desires legislation it must also 
find a member to sponsor it. This is not always easy. Unless the group 
has one of its own employees in the body, or some member to whose 
campaign fund it has made a substantial contribution, its desires may 
be thwarted at the outset. Prominent members report that they refuse 
to introduce more bills than they accept. There is serious doubt that 
members of a legislative body in a democracy should be permitted to 
exercise such a censorship over unborn legislation. In this respect, the 
Commonwealth of Massachusetts has a practice which has much to 
commend it. In this state the great majority of the proposals for new 
legislation are made by petition signed by the person or persons who 
desire Its enactment. The representative or senator from the district 
in which the petitioners reside customarily presents all such petitions 
received by him to the body of which he is a member, accompanied by 
a bill or resolution to accomplish the purpose desired by the petitioners. 
His principal function is to authenticate the signatures; he takes no 
responsibility of sponsorship. Thus every request gets a hcarino- 

The responsibility of the “author” of a bill is commonly misunder¬ 
stood It was long assumed that the member whose name was attached 

^ written it and had a personal interest in its enactment. 

3 Rule XXII. Par. 1. 

•1 Ibid., Par. 3 . 



228 THE LEGISLATIVE PROCESS [Ch, 12 

But recent investigations of legislative activity have revealed that only 
a very small percentage of the bills introduced in a legislative body have 
been prepared by the members who present them." It seems desirable 
that this fact be generally recognized. The member whose name is 
attached to a bill should be known as its “sponsor’* not its “author.” 

Once a member has accepted sponsorship of a bill (except in Massa¬ 
chusetts), he is under an obligation to follow it through the legislative 
mill. In order to avoid full responsibility, however, a custom has grown 
up, frequently recognized by rule, permitting a member to add the 
words “by request” after his name. This suggests that he acted re¬ 
luctantly in sponsoring the measure and that he intends to let it stand 
or fall on its merits, without effort on his part. Such measures seldom 
become law. Groups are often willing to accept introduction of their 
proposals on this unsatisfactory basis solely for the publicity value of 
having their bill in print. This practice should be abolished. To label 
one-half of one per cent of bills as “by request,” when really nearly 90 
per cent are introduced on that basis, is misleading. The label as now 
used is simply a device for avoiding responsibility.® 

Another device which is used frequently in state legislatures is that 
of multiple sponsorship; sometimes as many as twenty names are at¬ 
tached to a bill as “co-authors.” ’ It is felt that this practice lends 
strength to the bill by showing its acceptability to a large group of 
members. If the bill is a very popular one, or is a party measure, the 
joint sponsorship is a band-wagon technique. Everyone wants to climb 
on so he can share the credit for what appears to be a sure victory. The 
national House of Representatives has forbidden this practice, and with 
good reason.® Any meritorious measure can command widespread sup¬ 
port even before introduction. But joint sponsorship diffuses resj^n- 
sibility and clutters up the bill file and journal with useless printing. 
The states would do well to follow the example of Congress. 

Numbering.—On introduction, each bill and resolution is given a 
number by which it is known and identified during its progress through 
the legislature. In some jurisdictions, each house of the legislative body 
has a single series of such numbers, known as file numbers, and each 
new item of business, whether bill or resolution, is numbered in the 
same series. Thus House File No. 1 (H.F. No. 1) may be the resolu¬ 
tion for the election of the officers of the house on the day of its organi¬ 
zation; H.F. No. 2, the resolution appointing a committee to wait 


5 Cf. Chapter 5, supra. . wtt i-i a 

6 U S House of Representatives, Rule XXII, Clause 4. .u..-- 

7 Bec.-iuse of abuse of this nature, the Minnesota senate limits co-authors to three (Rule 

i^/hporf of special Committee, 60th Cong., 2nd Scss., Congressioual Record, p. 3809. 
House of Representatives, Rule XXII, Sec. 3. 



Ch. 12] INTRODUCTION AND REFERENCE OF BILLS 229 

upon the governor to inform him that the legislature is organized and 
ready to receive his message. 

In other legislative bodies, separate series of numbers are maintained 
for bills and for resolutions. Each type of resolution may also be as¬ 
signed a number in a special series. In such a case there would be House 
Bill No. 47 (H.B. 47), House Resolution No. 3 (H.R. 3), House 
Joint Resolution No. 7 (H.J.R. 7), House Concurrent Resolution No. 
■36 (H. Con. Res. 36). This is the type of numbering used in Con¬ 
gress. There, however, “H.R.” stands for House of Representatives, 
not House Resolution, the latter being shown as “H. Res.” The prefix 
H.R. is used for legislative bills. Whichever type of numbering is 
used, the series starts with “No. 1” at the opening of the session and 
carries on consecutively until the last item of each type to be presented 
has been assigned a number. Whenever the measure is read or re¬ 
ferred to in either house or in a committee, or even in the press, it is 
customary to refer to it by number and title. The number also is used 
by pressure groups in reporting to their members on the progress of 
legislation in which they are interested and in urging them to communi¬ 
cate with their representatives and senators to request passage or defeat 
of legislation. 

Companion Bills.—One method of expediting legislative business in 
a bicameral legislative body is to introduce identical bills simultaneously 
m the two houses. These are known as “companion bills.” They must 
have scprate sponsors. Each bill, on introduction, is referred to an 
appropriate committee and may later be reported to and acted upon by 
the house. If the senate passes the bill first and sends it to the house 
where the companion bill has not been acted upon, but is on the calen¬ 
dar awaiting action, the senate bill may be substituted for the house bill 
on the calendar, by unanimous consent or on motion for the purpose, 
thus saving another committee hearing on the senate measure Often 
weeks of delay can be avoided by this method. But. at best, it is a poor 
substitute for unicameralism, or even for a system of joint committees. 

Deadlines-Introduction of bills begins on the first working day 

of the session usually the first meeting after the joint convention of 
the two houses for hearing the message of the chief executive. It gen¬ 
erally continues through the entire session, but it is customary to restrict 
he introduction of bills during the closing days of the session, except 
by unanimous consent or under emergency conditions. Of the thirty- 
eight sutes which replied to a questionnaire on this subject prepared 
by the &uncil of State Governments in 1941, thirty-two reported some 
type of restriction. Only Arizona, Kentucky. Nevada. New York 
South Carolina, and West Virginia said they had none. In some, the 
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limitation is minor, as in Arkansas, Mississippi, and Tennessee, where 
the prohibition against the introduction of bills operates only during 
the last three days of the session. AVashington will not permit intro¬ 
duction during the last ten days. California and New Mexico, with 
their split sessions, permit introductions only during the first thirty 
days, as do Idaho and Texas, and the Montana senate. North Dakota 
and the Montana house use the first forty days. The unicameral legis¬ 
lature of Nebraska restricts introductions to the first twenty days of the 
session. Colorado allows only fifteen days. Massachusetts fixes the 
second Saturday of the session as the deadline. New Hampshire will 
receive no new bills after the third week. Vermont allows four weeks. 
Wyoming gives twenty legislative days. States not mentioned usually 
fix the limitations by joint resolution for each session, at the opening 
of the session. 

In most of these states which have time limits on the introduction 
of bills, an exception is made of the general appropriation act. Some¬ 
times, as in Idaho and Iowa, committee bills are also excepted. In 
Minnesota, introductions after the deadline date may be made only by 
request of the governor. Under some governors this has not proven 
to be much of a restriction. Since these rules are self-imposed limita¬ 
tions rather than constitutional restrictions, the legislative body usually 
feels rather free to observe them or not as convenience dictates. 

Deadlines on the introduction of bills are generally ineffectual.® 
They are part and parcel of the general problem of popular distrust of 
legislatures as reflected in limited sessions. If the restrictions on the 
length and frequency of sessions were removed, deadlines would be 
unnecessary. Most of the evils of legislatures are traceable to this same 
source—the end-of-the-session rush, the slipshod work of research and 
drafting under pressure, the tendency to succumb to the influence of 
pressure groups. All would be mitigated, if not removed, by a lifting 
of the restrictions on the length and frequency of sessions. 

The Reading of Bills 

The Constitution of the United States contains few restrictions on 
the power of Congress to determine its own procedure. There is no 
mention of the subject of the reading of bills. However, Jefferson, in 
his Manual, laid down the rule now followed by the Senate. ‘'Every 
bill and joint resolution shall receive three readings previous to its pas¬ 
sage, which readings shall be on three different days, unless the Senate 
unanimously direct otherwise; and the Presiding Officer shall give 

Cf. Chapter 9 supra, for a discussion of the reasons for the limited success of the 
split session. 



Ch. 12 ] introduction AND REFERENCE OF BILLS 231 

notice at each reading whether it be the first, second or third; provided 
that the first or second reading of each bill shall be by title only, unless 
the Senate in any case shall otherwise order.” 

The rule of the House of Representatives on the subject dates from 
the First Congress. It states that “bills and joint resolutions shall be 
read the first time by title and the second time in full, when if the 
previous question is ordered, the Speaker shall state the questioA to be: 
Shall the bill be engrossed and read a third time? and, if decided in the 
affirmative, it shall be read the third time by title, unless the reading in 
full IS demanded by a Member, and the question shall then be put upon 
Its passage.” " Formerly a bill was read for the first time by title, but 
since 1890 all bills have been introduced by filing them with the clerk 
thus rendering a reading, even by title, impossible at that time. But the 
titles of all bills introduced are published in the Journal and Congres¬ 
sional Record, thus effectuating the real purpose of the rule, and at 
the same time saving the time of the House. Reading in full now oc¬ 
curs usually only in Committee of the Whole. When a bill is not con¬ 
sidered in Committee of the Whole, the Speaker usually objects to a 
request for unanimous consent to act upon a bill without its having 
been read. The right of a member to demand a reading in full of the 
engrossed bill exists only after engrossment and before third reading 

by title only, or before the yeas and nays have been ordered on the 
passage. 

In the states three readings usually are required by constitutional 
provisions. The most customary rule is that every bill shall be read in 
ful on three different days in each house. Few legislative bodies follow 
such a rule to the letter. Reading in full, even where some lip service 
is rendered, often consists in reading the first and last sentence or para¬ 
graph of a bill or, as once observed in Kansas during the closing days 
of a session .several years ago, a number of reading clerks reading bills 
^multancously, so that no one could understand what was being said 
Fortunately for the expeditious handling of legislative business, in some 
States the constitution permits the reading requirement to be waived hv 
an extraordinary vote of the house in which the bill is pending A 
motion to waive the rule becomes almost automatic when time is short 

In the days when bills were not printed, reading of a bill at length 
may have been necessary in order to avoid surprise. But under modern 
egislative practice die present rules on readings seem anachronistic 

sh'^'Tl r"' Dakota have two readings instead of three. Two 

should be sufficient. Only one of the readings need be at length—while 
the bill IS being considered section by section in Commit^e of the 


HI Rule XTV. 2 . 

Hulc XXI. Clause 1 . 
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Whole, or where this procedure is not used, then at the stage of debate 
and amendment on the floor. This, as will be described later, should 
follow committee report and precede final passage. There is certainly 
no need for a reading upon introduction. Reading by title only should 
be sufficient at the time of final passage if the bill has been properly 
engrossed, as no amendments should be permitted on final reading. A 
bill imperfect at this stage should be recommitted. One reading should 
suffice on emergency legislation introduced and passed at a single sit¬ 
ting. All that has been said here about readings is equally applicable 
to the procedure of city councils. 

Reference of Measures to Committees 

After a bill or resolution has been introduced it usually is referred 
to a standing committee for investigation and report.^^ The only ex¬ 
ceptions are those measures passed on the same day they are introduced 
under a suspension of the rules for some emergency purpose, and bills 
and I'esolutions prepared and introduced by committees. 

It seems desirable to keep the work to be done by the various com¬ 
mittees substantially equal. There is a tendency to give too much work 
to a few committees, such as judiciary and taxation, and much less to 
others. A presiding officer who wishes to effect a more equal division 
of work may assign measures to underburdened committees even 
though reference to other, but overburdened ones, might seem more 
appropriate. When such a condition exists it would appear to indicate 
the need for a complete overhauling of the committee system, redefin¬ 
ing the functions of the various committees so as to equalize their 
burdens. 

Another factor influential in determining which committee a bill 
may be referred to is the viewpoint of the presiding officer, or more 
likely of the majority party, toward the bill. If the attitude toward the 
bill is favorable, it will be referred to a “safe” committee; if not it will 
go to a “graveyard” or “pickling vat” committee. Measures referred 
to “safe” committees are fairly sure to be reported back favorably by 
the chairman, those sent to “graveyard” committees are quite certain 
to be killed and quietly buried. The character of a bill will frequently 
determine what is or is not a “safe” committee for it; for instance, 
the same committee might be “safe” for a conservative housing bill 
and a “graveyard” for a liberal or radical one. The exercise of such 
powers by the presiding officer is possible because of the general char- 

12 some legislative bodies give bills a second reading before reference. This is dis¬ 
tinctly undesirable and serves no useful purpose. Second reading should follow the report 
of the committee and may occur in Committee of the Whole. 
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acter of committee titles and of assignments; these allow the reference 
of bills to either of two committees without arousing comment. 

In Congress.—The rules of the United States Senate do not indicate 
clearly which bills and resolutions are required to be referred to commit¬ 
tees, The rule states, “No bill or joint resolution shall be committed or 
amended until it shall have been twice read, after which it may be 
referred to a committee.” As no action, except rejection, can take 
place prior to a committee report, the two readings before reference 
seem unnecessary. One certainly should suffice, and if the Senate should 
adopt the practice of introduction of bills by filing with the secretary 
of the Senate, the publication of the list in the Journal, as in the House, 
should take the place of a first reading. In the Senate reference may 
be directed by motion, usually made by the Senator who presents the 
bill. However, if he has no preference he may introduce the measure 
“for appropriate reference”; in such cases the presiding officer deter¬ 
mines which committee will receive it. If an error is made and a bill is 
referred to the wrong committee, it is corrected by motion on request 
of the committee having possession of the bill. 

In the House of Representatives, public bills are referred to commit¬ 
tees by the Speaker. In practice this usually is done by the parliamentary 
clerk to the Speaker who consults the Speaker when difficult problems 
of reference arise. The reference of private bills is suggested by the 
member introducing them. An erroneous reference confers jurisdic¬ 
tion upon the committee which holds the bill if it is a public bill. But if 
it is a private bill, unless the reference is corrected, the error can give 

rise to a point of order at the time of the committee’s report, if the bill 
is reported at all. 


In the State Legislatures-State senates ofler considerable diver¬ 

sity in their practice in referring bills to standing committees In 
Massachusetts, typical of the thirteen states in which the senate chooses 
Its own presiding officer, the president refers all bills to committees, 
subject to such change of reference as the senate may make Bilks 
are filed with the clerk and their reading is dispensed with, but they 
are printed by number and title in the Journal. Senate Rule 11 in 
Minnesota provides: “All bills shall be referred by the President of tiie 
Senate without motion to the proper standing committees on the first 
reading, unless otherrvise referred by the Senate . . . when any ques¬ 
tion shall arise concerning the proper reference of a bill, the bill shall 
be referred without debate to the Committee on Rules to report the 
proper r eference thereof, and upon adoption of such report it shall be 

J^RiileXIV, Clause 3. 

Rules of the Seuatc, Rule 20. 
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referred accordingly.” In Minnesota the lieutenant governor serves as 
president of the senate. In the Ohio senate all bills are referred by in¬ 
dividual motion after second reading. Such a practice is time consum¬ 
ing and unnecessarily complicated. 

In the lower houses of the state legislatures it is almost universally 
the practice to give carte blanche to the speaker to refer bills to com¬ 
mittees. In practice, as in the national House of Representatives, this 
usually means that the job is done by some employee of the speaker’s 
or clerk’s office. Errors of reference are corrected by motion. In Wis¬ 
consin an additional step in the procedure is offered by a Committee on 
Revision, to which all bills are referred on introduction. This commit¬ 
tee determines whether the measure complies with the rules and makes 
a report to the assembly through the clerk. If the report is favorable 
the bill is given a first and second reading and is referred to a standing 
committee designated by the speaker, unless a different disposition be 
made by vote of the assembly. If the bill is not approved by the Com¬ 
mittee on Revision, it is returned to the member who offered it. In 
such a case it may be redrawn and reoffered to meet the objections of 
the ^Committee on Revision.^® 

The Massachusetts House of Representatives frankly recognizes the 
fact that the speaker cannot personally make all the references to com¬ 
mittees by providing by rule that they shall be referred by the clerk, 
with the approval of the speaker, subject to such change of reference 
as the house may make.^® In New York, bills normally are introduced 
by placing them in a bill-box on the clerk’s desk. At the end of each 
day’s session the clerk delivers one copy to the speaker, who at the next 
regular session announces the introduction of all bills so received by 
him and after first reading refers them to the appropriate committees 
with the consent of the house.^*^ 

The house of representatives of the Ohio General Assembly has 
adopted a procedure which combines a number of functions: (1) the 
right of the house to reject a bill which is frivolous, (2) an examina¬ 
tion of each bill as to form, (3) an inspection of each bill as to content, 
and (4) the reference of each bill to an appropriate committee. The 
rules provide for the usual right of rejection by the house upon first 
reading. Then every bill is referred to a standing Reference Committee 
whose functions are described as follows: “When a bill has been read 
the first time it shall be referred to the Reference Committee which 
shall consider the same and report its recommendation to the House 
within eight legislative days after such reference. If it be apparent to 


Rules of the Assembly, Rules 48, 51. 

Rules of the House of Representatives, Rule 28. 
17 Assembly Rule 6. 
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said committee that any bill is of a frivolous nature, or that it was not 
introduced in good faith, or that it is a duplication of a House bill, or 
can be properly considered as an amendment to a House bill already 
introduced, or that it is in conflict with or a duplication of an existing 
statute without making proper provision for the repeal or amendment 
of such existing statute, said committee shall report said bill back to 
the House for its return to its author with a notation thereon of the 
reason for its return. The House may, by a majority vote, order any 
€uch bill printed and referred to an appropriate committee, otherwise 
it shall be returned by the clerk to its author and he shall make note of 
the fact in the Journal of the House.” 

All bills which are not returned to their author under the preceding 
rule are reported back to the house by the reference committee with a 
recommendation for reference to the proper standing committee of the 
house. The report of the reference committee as entered upon the 
journal, if approved by the house, constitutes the reference of the bill. 
Committee bills are subject to review by the reference committee also. 
It likewise makes a report to the chairman of the standing committee 
having charge of any bill, on his request, as to the form and legal effect 
thereof. The standing committee may take whatever action on these 
suggestions it sees fit, but its report must state that the suggestions of 
the Reference Committee have been considered or that the bill was sub¬ 
mitted to that committee two legislative days before the report is made 
and that no suggestions have been received.’® This rule applies not only 
to committee bills but also to bills sponsored by individual members. 

Under these Ohio rules the speaker is relieved of all responsibility 
for reference of bills and the house itself retains the power to refer, by 
acting upon the report of its committee. In practice this action is taken 
by unanimous consent; in case there is objection, a vote is taken. Only 
in rare instances are the recommendations of the reference committee 
disregarded or modified. The seven members of this committee appear 
to be doing a much better job than the speaker or the house itself could 
do alone. Whether this plan is preferable to reference by the clerk, 
provided he has an adequate, trained, and experienced staff, is problem¬ 
atical. But the clerk could never perform the other duties of the com- 
mittee. While the speaker could do so, it seems preferable to save him 
the Herculean labor involved by consigning the task to a committee A 
further improvement would be to staff the reference committee with 
several highly competent clerks, or use the Legislative Reference Bureau 
or a Legislative Council for the purpose. 


In of Rcprcscvtalivcs, 

Ibtd., Rules 41, 42. 


Rule 40. 
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The Committee Stage 


After a bill has been referred to a standing committee, the original 
copy usually is delivered by the clerk to the chairman of the committee, 
who receipts for it and is responsible for its custody until it is reported 
back to the house. The chairman is responsible for seeing that the 
measure is brought before the committee for its consideration. This 
may be done at a regular meeting or at a meeting specially called for the 
purpose. The committee may consider the measure in a general meet¬ 
ing or, as is common in Congress, it may refer it to a subcommittee 
for consideration and report. A large part of the work of committees 
and subcommittees in dealing with bills consists of hearing what per¬ 
sons who have an interest in the proposed legislation think about it. 
For this reason, committee meetings frequently are called hearings. 

It is the purpose of the committee meeting to inquire into the need 
for and desirability of proposed legislation. Most committees have 
neither the staff nor the time for research, so they must depend upon 
the statements made at the meeting by interested persons—^both those 
in favor of and those opposed to the legislation under consideration. 
Hence it is important that the widest possible publicity be given to the 
meetings of the committees and to the bills which they will consider. 


In Congress.—Each standing committee of the national Senate and 
House of Representatives (except the Committee on Appropriations) is 
required by the Legislative Reorganization Act to fix regular weekly, 
biweekly, or monthly meeting days for the transaction of its business. 
In addition, other meetings may be called by the chairman as he deems 
necessary. The committees are required to keep a complete record of 
all committee action, including a record of the votes upon any question 
on which a record vote is demanded. No measure or recommendation 
may be reported from any committee unless a majority of its members 
were actually present at the meeting during which action was taken. 

In the House, since 1931, if a chairman of a committee, after three 
days’ consideration, refuses or fails, upon the request of at least three 
members of the committee, to call a special meeting of the committed 
within seven calendar days from the date of the request, the committee 
may hold such a special meeting, the chairman’s opposition thereto not¬ 
withstanding. The only prerequisite is that a written request for such 
a called special meeting, signed by a majority of the members of the 
committee, be filed with the committee clerk. Such a request must 
specify the time of the meeting, and the clerk must notify all committee 

members. 


-'OScc. 133 Ca). (b). (d)- 

21 Rules of the House of Representatives, 


1947. Rule XI (2) 


(e) (C). 
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Wherever practicable, committees are required to secure in advance 
from witnesses who are to appear before them written statements of 
their proposed testimony. Their oral presentations in such cases must 
be limited to brief summaries of their argument. The committee staff 
prepares digests of such statements for the use of committee members. 
All hearings conducted by standing committees or their subcommittees 
are required by the law to be open to the public, except executive ses¬ 
sions for marking up (revising) bills or for voting, or where the com¬ 
mittee by a majority vote orders an executive session.-- 

Every committee and subcommittee serving the Senate or House 
must report the name, profession, and salary of each staff employee 
and must account for all funds appropriated for its use. These reports 
appear in the Congressional Directory and are published quarterly as 
Senate and House documents.^s No standing committee of either 
house, except the Committee on Rules of the House, may sit, without 
special leave, while the house to which it belongs is in session Be¬ 
cause of this, committee hearings usually are held in the morning or on 
days on which Congress is not in session. 

The standing committees of both houses of Congress long have had 
approval of their respective houses for the employment of clerks and 
stenographers to deal with committee business. Such employees usually 
were housed m the office space assigned to the committee chairman and 
often were used by him as a part of his personal staff. Committee files 
were confused with those of the chairman and it often was difficult to 
identify them for transfer to a successor. Furthermore, there was no 
technical or professional staff available for committee work except that 
of the Legislative Reference Bureau of the Library of Congress, the 
Office of Leg^ ative Counsel, and experts borrowed from executive 
departments This borrowed personnel often was continued on the pay¬ 
roll of the department from which it was taken. 

The Legislative Reorganization Act struck at all of these evils. Each 

four’^nroTesT* authorized to appoint by majority vote six clerks and 
<1;?^ nnn staff members. The clerks are paid from $2,000 to 

? , 00 annually and the staff members $5,000 to $8,000 The clerical 
employees were restricted to handling committee correspondence and 

ft^T ‘^'^^‘irman and for the ranking minor- 

ity member on matters related to committee work.” 

In order to provide for a separation of legislative from executive 
functions, as well as to establish a true cost fof the operaZsTf Con! 
gross, rommittees are forbidden to employ persons already employed by 

23sS'Y°4'TbK CO. 
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any executive agency of the government as professional or clerical staff 
members except with the written permission of the Committee on Rules 
and Administration of the Senate or the Committee on House Admin¬ 
istration of the House of Representatives. Conversely, no person em¬ 
ployed as a professional staff member of a committee is eligible for 
appointment to any office or position in the executive branch of the 
government for a period of one year after he has ceased to be such a 
member.^® 

All committee hearings, records, data charts, and files must be kept 
separate from the records of the chairman of the committee. All such 
records are the property of Congress and of all of the members of the 
committee. The houses are, by law, given access to such records. Each 
committee is authorized to have testimony given before it printed and 
bound.^"^ The Librarian of Congress is authorized to have bound at 
the end of the session the printed hearings of testimony taken before 
each committee at the preceding session.-® Thus the members and the 
general public may secure the data upon which the committee members 
based their action. 

After the committee hearings have been completed, the subcommit¬ 
tee which conducted them makes its report to the full committee. This 
report usually is adopted as the report of the committee and is brought 
to the floor. It is the duty of the chairman to report promptly to the 
appropriate house all measures approved by his committee and to take 
the necessary steps to bring the matters to a vote.-® 

Refusal or failure of a committee to take action on a bill referred 
to it may become a matter of considerable concern to its sponsor, or 
even to the legislative body, or at least to one political party. However, 
as long as the committee holds the bill it cannot be considered by the 
house. The only chance for action upon it comes as a result of getting 
the bill away from the committee and back upon the floor. In most 
state legislatures this can be accomplished by a simple motion on the 
floor and a resulting vote in favor of the relief of the committee from 
further consideration of the bill. But the action is not as easy as such 
an explanation would imply. Members are very reluctant to force re¬ 
turn of a bill, since all of them are on committees which are trying to 
defeat legislation by this pigeonholing device. If it became easy to 
secure the return of a bill to the house, the whole practice would be 
endangered. The members all have an interest in its preservation; con¬ 
sequently it is difficult to get action on such a motion. 


IJG Sec. 202 (O. (g). 

27 Sec. 202 (d). 

28 Sec. 141. 

29 Sec. 133 (c). 
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This attitude is reflected in the elaborate procedure established by 
the national House of Representatives on this subject.^® “A member 
may present to the cleric a motion in writing" to instruct a committee to 
report within fifteen days a public bill or resolution which has been re¬ 
ferred to it at least thirty days prior thereto (but only one motion may 
be presented for each bill or resolution). The motion shall be placed 
in the custody of the clerk, who shall arrange some convenient place 
for the signature of members. A signature may be withdrawn by a 
member in writing at any time before the motion is entered on the 
Journal When a majority of the membership of the House shall have 
signed the motion it shall be entered on the Jotirnal, printed with the 
signatures thereto in the Congressional Record, and referred to the 
Calendar of Motions to Instruct Committees. 

“On the third Monday of each month, immediately after the ap¬ 
proval of the Journal, any member who has signed a motion to instruct 
which has been on the calendar at least seven days prior thereto; and 
seeks recognition, shall be recognized for the purpose of calling up the 
motion, and the House shall proceed to its consideration in the manner 
herein provided without intervening motion except one motion to ad¬ 
journ. Recognition for the motions shall be in the order in which they 
have been entered. ^ 


“When the motion shall have been called up, the bill or resolution 

shall be read by title only prior to a second being ordered by tellers 

After the reading of the bill by title the motion shall not be submitted 

to the House unless seconded by a majority of the membership of the 

House to be determined by tellers ... (a call of the House may not 

be taken to secure attendance of absent members) ; if such motion fails 

of a second, it shall immediately be stricken from the calendar and 
shall not be thereafter placed thereon. 

If a second be ordered, debate on such motion shall be limited to 
forty minutes, one-half thereof in favor of the proposition and one- 
half m opposition thereto. Such motions shall require for their adon- 
tion an affirmative vote of a majority of the membership of the House 
Whenever such motion shall prevail, the committee shall report said 
b. or reso ution to tbe House within fifteen days thereafter and said 
or resolution shall be referred to its appropriate calendar ” 

conTi 1 " 7 "7 ' to discharge a committee of 

consideration of a measure. Only a public bill of great political or pop¬ 
ular interest, held by a wilful committee of obstructionists, would ever 

> ’■c rieved. In contrast, the Senate rule is simple. Rule XXVI Sec 

lion 2. provides merely that motions to discharge a committee shall lie 

-=s,'xxV, ■ s 

Rule XXVII, See. adopted Dec. 7, 1925 . 
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wishes to consider them at once. Fortunately for democratic govern¬ 
ment, the rules and procedure in such matters in the states more nearly 
approximate those of the Senate than those of the House. 

In the States.—In the states, meeting days are fixed at the opening 
of the session for the principal committees, but minor ones meet at the 
call of the chairman. Committee rooms are assigned by the clerk of 
the body. There are never enough rooms so that each committee may 
have its own. So the rooms must be shared by several committees, thus 
introducing another element of confusion when meetings are called by 
the chairmen of different committees for the same time and place. The 
time of meetings and the numbers of the bills to be taken up at them 
are often posted on a bulletin board in the chamber or lobby and the 
chairman makes a similar announcement from the floor. Unfortu¬ 
nately inadequate time sometimes is allowed between these announce¬ 
ments and the meetings. 

When committee meetings are arranged by the chairman on the spur 
of the moment and announced only a short time before they are to be 
held, they are called “snap” meetings. The circumstances may be en¬ 
tirely fortuitous—a bill must be considered at once—but more often 
such meetings are arranged at the request of a lobbyist who wishes to 
make it difficult if not impossible for his opponents to appear and tes¬ 
tify at the committee hearing. Snap meetings are a very undemocratic 
procedure, as they prevent attendance by few except paid lobbyists. The 
rules adopted by the unicameral legislature of Nebraska require five 
days’ notice of every committee meeting and announcement not only in 
the journal and on the bulletin board, but also in the newspapers.At 
the risk of retarding some urgent business, such procedure would seem 
to be preferable. 

Committee meetings begin on appearance of a quorum of the mem¬ 
bers. In the states, because of overlapping committee memberships and 
the necessity for members to follow their own bills through commit¬ 
tees, a quorum is often difficult to obtain. Once obtained it may quickly 
disappear, but the members who have answered the roll call are con¬ 
structively present and can be called upon to sign the report to the 
house. This is one of the principal reasons for reducing the number 
and size of committees. 

In many legislative bodies, a committee will not take up a bill for 
consideration unless the member who introduced it is present. Since 
his primary interest is in securing favorable action on his proposals, 
it is not surprising that he should choose to appear before a committee 
considering one of his bills in preference to attending a meeting of a 


•n Senning, loc. clt., p. 163. 



Ch. 12] INTRODUCTION AND REFERENCE OF BILLS 241 

committee of which he is a member. Adjournment of a meeting of a 
standing committee because of lack of a quorum at the time and place 
appointed is not uncommon. Such adjournments naturally cause great 
inconvenience to persons who have come to appear before the com¬ 
mittee, often from a considerable distance. 

One of the most serious problems of legislation in this country is 
that of securing fair and adequate representation of various points of 
view as to the necessity and desirability of proposed legislation among 
those who appear to give testimony before legislative committees. 

In the Commonwealth of Massachusetts, provision has been made 
m the rules for securing the attendance of interested parties at hearings 
on bills of local interest. Assembly Rule 8 provides in part: “No legis¬ 
lation afTecting the rights of individuals or the rights of a private or 
municipal corporation, otherwise than as it aflects generally the people 
of the whole commonwealth or the people of the city or town to which 
it specifically applies, shall be proposed or introduced except by a peti¬ 
tion, nor shall any bill or resolve embodying such legislation be re¬ 
ported by a committee except upon a petition duly referred . . . until 
It is made to appear to the satisfaction of the committee that proper 
notice of the proposed legislation has been given by public advertise¬ 
ment or otherwise to all parties interested, without expense to the Com- 
rnonwealth, or until evidence satisfactory to the committee is produced 
that all parties interested have in writing waived notice.” It may be 
assumed that when notice has been given, as required in the rule, those 
who have an interest will attend. However, this is not a substitute for 
due and public notice of committee meetings, as it does not pertain to 

public bills nor does it refer to notice of any step other than intro¬ 
duction. 

The enactment of general public laws should certainly follow notice 
and hearing. How can the people be presumed to know and follow the 
law unle,ss they have a chance to know what it is ? How can we expect 
to secure general compliance when the people have not had a voice in 
Its enactment? Of course, it may be said that the legislative body con¬ 
sists of representatives of the people and that they are far more com¬ 
petent as judges of what the law should be than Mr. Average Citizen 
Hut, as we have already seen, legislators are little more than average 
citizens themselves. They can ill afford to neglect or spurn the view¬ 
point of the common man as expressed in hearings before legislative 

XuTT ^ legislation. Some more 

of s ch m for bringing the time, place, and business 

ot such meetings to the attention of the public in time to permit those 

ment':: "“-dance. The Massachusetts 

ment as to special and private bills is a minimum standard. 
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The public press provides a partial answer. Reporters assigned to 
cover the legislative session include in their daily stories some infor¬ 
mation about what has happened in the legislative body. But the vol¬ 
ume is too large to include it all. Some selection must be made. Re¬ 
porters are not infallible judges of what matters are of general concern. 
Then, too, the inclusion in such press accounts of what is going to hap- 
pen, such as a committee meeting, is all too infrequent. Radio accounts 
are similarly abbreviated. Lobbyists can be relied upon to keep their 
constituents informed. But the general public is little benefited by their 
activity. A state Office of Public Information might solve the problem 
in part by answering questions from citizens and by informing those 
who request it, in advance, of the progress of legislation in which they 
were interested. 

The committee hearing is an interesting proceeding. The committee 
is assembled around a table, either in the center or at one end of the 
room. The witnesses to be heard are seated in chairs at one end of the 
room or around the wall. These include members of the legislature 
from either house, employees of the legislature or of the executive de¬ 
partment (occasionally an employee of the judicial department), at 
times local government officers or employees, and a few, or sometimes 
quite a few, private citizens. These may be lobbyists, or officers, or 
employees of citizen organizations speaking for their own and other 
groups, or just plain citizens speaking for themselves. 

In Congress, and in other well organized legislative bodies, the busi¬ 
ness of a committee is rather well arranged in advance. Before a meet¬ 
ing is called, those to be heard are notified to be present. But in many 
state legislatures and city councils, the procedure is merely to see who 
turns up. Those present are asked to give their names to the clerk of 
the committee, indicating whom they represent and whether they wish 
to speak in favor of or in opposition to the measure. After a bit of 
confusion while this request is being followed, the chairman calls upon 
those whose names are on the list, alternating between those for and 
against. 

But before these volunteers are called upon, the chairman asks the 
“author” to explain his bill. After a general review of the purpose and 
content of the bill the “author” may ask permission of the committee 
for an expert to supplement his explanation. This expert is often the 
real author. If he is granted permission—and he usually is—he pro¬ 
ceeds with the summary. If he has written jokers into the bill, as lobby¬ 
ists sometimes do, he is not likely to emphasize them, or even to point 
them out. The committee members must find them for themselves. As 
the explanation proceeds, the committee members frequently interrupt 
with questions. The chairman often conducts a cross-examination of 
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the witness at the conclusion of his remarks. After this preliminary 
review is over, the witnesses who have given their names to the clerk 
are called upon. Their statements, too, may be questioned by the com¬ 
mittee members. 

If the subject is complex and the probable effect upon existing gov¬ 
ernmental machinery and its operation is not clear, the committee may 
refer the whole matter to the executive department most concerned for 
a report. Only when this report has been received, and is favorable, is 
the committee likely to take action. In other cases a subcommittee may 
be appointed by the chairman to draft amendments or to conduct fur¬ 
ther research and report to the whole committee before final action is 
taken. 

Committee business consists principally in acting upon bills referred 
by its parent house. These may be bills originating in their own, or 
in the other house. In either case their task is to examine, review, and 
report. In some cases, particularly in Congress, committees are called 
upon to do the actual drafting of legislation. With the growth and 
development of bill-drafting services, the more normal procedure would 
be to refer such a task to them. 

A standing committee may dispose of a bill referred to it by a rec¬ 
ommendation to the house either (1) that it be passed as it is, or with 
amendments proposed by the committee, or (2) that it not be passed, or 
(3) it may fail or refuse to make any recommendation. This latter 
practice is called “pigeonholing.” In several states this is prohibited 
by a requirement that ^all committees must report all bills referred to 
them. Sometimes a bill may be lost by refusal of the chairman to bring 
it before the committee, or even after the committee has approved it, 
he may neglect to report it to the house until it is too late to get action. 
The phraseology of the committee report may have the same effect. 
Such, for example, is a recommendation that a bill “be returned to its 
author,” or “indefinitely postponed,” or “referred to the next session.” 

Executive Sessions.—When the hearing has been concluded, the 
rules of many legislative bodies permit the committee to go into an 
executive session, from which members of the public (including lobby¬ 
ists) arc excluded. At this stage the bill is considered section by sec¬ 
tion, amendments are offered and adopted or rejected, and at the con¬ 
clusion of the discussion a roll call vote is taken on the action to be 
reported back to the house.The Clerk's Manual of the State of New 
York contains the following injunction to committee clerks, which is 

•‘^The Joint Rules of the Ohio General Assembly provide: "The Chairman of each 
committee of the Senate and House of Representatives shall, at some time before the final 
consMk-r.'itjon of any bill referred to his committee, if objection thereto be made or material 
amendment ofTeretl in committee, give verbal [sic'} or written notice to the author of the 
inN, hxing a time when he may be heard by the committee.” (Rule 2Sa.) 
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typical of the executive session practice: “The discussions at an execu¬ 
tive session are strictly secret and no information concerning the same 
should be divulged by the clerk except such as appear upon his official 

report and record. This rule is imperative and must be strictly ad¬ 
hered to.“ 

The justification for such executive sessions is not clear. With the 
possible exception of debates on foreign affairs in Congress, there 
would seem to be no occasion when a democratic assembly should trans¬ 
act any business in secret. Those who have an interest in the legisla¬ 
tion have a right to know just what is said about it by each member 
of the committee and just how each member votes. The power of 
committees to pigeonhole bills, coupled with secret sessions, enables 
sinister interests to ivork their will unseen. If the committee members 
are not sure of themselves and want to cloak their ignorance, the peo¬ 
ple need to take steps to improve the quality of membership. If they 
are afraid of reprisals, the electorate should choose men with more 
courage. If they are anxious to conceal their subservience to pressure 
groups, some action would appear to be required to choose men with 
more honesty. On no defensible basis can such secret executive sessions 
of committees be justified. 


Committee Reports 

In Congress, committees are not required to report all bills and reso¬ 
lutions referred to them—only those of which they approve, with or 
without amendments. Thus thousands of proposals die in committee 
pigeonholes at each session. In the states, of the thirty-seven which 
replied to a questionnaire from the Council of State Governments ask¬ 
ing whether committees were required to report all bills, eighteen follow 
the congressional rule and the other nineteen require committees to 
report on every bill, although two of these permit reports on the last 
day of the session without recommendation in order to comply strictly 
with the rule and Mississippi admits that the requirement that all bills 
be reported is not generally observed.^® 

One argument against reporting all bills is that many are unimpor¬ 
tant and should not be allowed to clog the calendar and take up the 
time of the house. Even though the committee recommends the rejec- 

Op. cit., p. 2.16. 

3 t Sixteen state.*; require all committee hearings to be open to the public : California, 
Connecticut, Delaware, Illinois, Maine, Maryland, Massachusetts, Minnesota, Nebraska, New 
Hampshire. North Carolina, Ohio, Oklahoma. Oregon, and Wisconsin. Book of the 
States, 194S-~19 (Council of State Governments, Chicago), p. 110. 

p. 140. States which reported a requirement that committees report every bill 
included .Arkansas, California, Colorado. Idaho, Massachusetts, Minnesota. Mis.sissippi, 
Missouri, Montana, Nebraska. Nevada. New Hampshire, North Carolina, North Dakota, 
Oregon, Tennessee. West Virginia. Wisconsin, and Wyoming. California and Colorado 
permit reports on the last day of the session. 
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tion of these bills, and they never reach the calendar, the committee 
reports occupy time. Consideration of all bills by committees would 
also require much more committee meeting time. On the other hand, 
it would seem only reasonable that consideration for the efforts of the 
members who sponsored the bills would require that they be given a 
hearing. Likewise it is only fair to the pressure groups and public 
agencies who drafted the bills to afford them an opportunity to 
justify their requests. If every bill is given a hearing the committee 
becomes a sort of political body passing on the desirability of the pro¬ 
posals of others. This is the role which seems best adapted to the needs 
of our modern democratic society. Too often the power of committees 
to pigeonhole bills is used by members to straddle issues. A member 
introduces a bill, then privately asks the chairman of the committee to 
which it is referred not to call it up for a hearing. Fie can then say to 
one group of his constituents that he did all he could to secure the result 
they desired by introducing a bill. To another group, which opposed the 
legislation, he can truthfully say that he never intended to press for its 
enactment and in fact was responsible for having it killed by the com¬ 
mittee. If hearings on all bills are required, such duplicity can be 
brought to light. 

Favorable reports from committees usually take the form “that the 
bill pass,” or “that the bill be amended as follows and when so amended 
that the bill pass.” The first formula is used when the committee has 
no changes to suggest and recommends the bill for passage in the form 
in which it was received from the house. The second formula covers 
both substitutes and amendments. Not infrequently a committee ap¬ 
proves of the idea of legislation on a given subject, but disagrees with 
the remedy proposed in a bill referred to it. In such a case, the bill 
usually is given to a subcommittee with instructions to bring back to 
the main committee a substitute bill on the same subject. This task is 
done by, or under the direction of, the members of the subcommittee, 
and when the new draft is ready it is presented to the main committee. 
If it is acceptable, the committee, by motion, agrees to strike out all of 
the original bill after the enacting clause and substitute the new bill. 
This avoids the necessity of introducing the new draft as a separate 
bill and gains for it the place in the procedure which the old one had 
reached. Of course, this substitution is brought to the attention of the 
house in the report of the committee. Such a bill is, in effect, a com¬ 
mittee bill, and its original sponsor may disclaim responsibility for it. 

Amendments proposed by a committee are of varying degrees of 
importance, from the substitution of a completely new bill to minor 
corrections in grammar, in diction, or even in punctuation. If the pro¬ 
posed amendments are minor they usually are approved by unanimous 
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consent when the committee report is read. But when they are of major 
importance it is usual that the report lie over for a day and be printed 
in the Journcd so that all the members will have an opportunity to judge 
of the effect of the amendments before voting on the report. It is very 
difficult to reach a sound conclusion solely on the basis of one reading 
of a document by a reading clerk, even if there were no confusion and 
noise in the house, which there almost always is. 

Where all bills must be reported by committees, formulae must be 
provided for unfavorable as well as favorable reports. There is wide 
variation in practice among legislative bodies in the manner of making 
and disposing of such unfavorable reports. In Massachusetts, the Gen¬ 
eral Court refers unwanted legislation to the next annual session. This 
action, however, does not completely reject a proposal, as the rules 
provide that matters which have been referred during the preceding 
year to the next annual session may be taken from the files by the clerk 
upon request of any member or member-elect; and such matters may 
be referred or otherwise disposed of as new proposals.®® 

Because of the custom that all proposals not finally acted upon dur¬ 
ing a session automatically die at the end of the session, there are a 
number of ways of disposing of bills. In Congress, bills not acted upon 
during the first session carry over into the second one, but all meas¬ 
ures pending at the sine die adjournment of the second session are 
wiped off the calendar and the new Congress starts with a clean slate. 
In the states, however, it is the general rule that sine die adjournment 
of a session terminates all unfinished business. Thus a committee re¬ 
port that action on a bill be indefinitely postponed or that a bill be laid 
on the table would have the effect of killing it, unless sufficient interest 
existed to take it up at a later time. In a number of states the formula 
is simply “that the bill be not passed” or “the committee reports un¬ 
favorably.” Sometimes one hears a committee recommendation “that 
the enacting clause be stricken out” or “that the bill be returned to its 
author.” The latter may be intended as a rebuke to a member for intro¬ 
ducing the bill or it may be designed as a method of permitting him to 
perfect and reintroduce it during the same session. At times bills are 
returned at the request of the sponsor. 

Committee reports on bills are commonly required to be agreed 
upon in a meeting of the committee. Proxy votes are usually prohib¬ 
ited and agreement of a majority of a quorum is the minimum required 
for approval of a report. In some legislatures, a majority of all those 
appointed to the committee must agree before the house will accept the 
report. In some states, the archaic requirement still exists of having 
committee reports signed by all of the committee who agree. This is 

30 Rules of the House of Representatives, Rule 28 ; Rules of the Senate, Rule 20. 
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one cause of confusion on the floor, when committee clerks carry re¬ 
ports around for signatures. It also wastes valuable time in reading all 
the names. Surely the chairman of a committee can be trusted to sign 
the report and present it for' the committee. The approval of a major¬ 
ity, as required by the rules, should be shown by the committee minutes. 

In the state legislatures, the committee clerk, who may be one of the 
members of the committee, or a paid employee, is usually required to 
keep the minutes of committee meetings. These minutes must show as 
a minimum the day and hour of the meeting, the members of the com¬ 
mittee present, the matters considered, the names of those who appeared 
for and against each bill, together with the organizations which they 
represented, the action taken by the committee, including all amend¬ 
ments agreed to, in full, and the final vote on the report, with the names 
of those voting for and against. These minutes, if faithfully kept and 
deposited with the clerk at the close of the session, constitute an impor¬ 
tant but little used source of data on the legislative process. 

Where committees are required to report upon all bills, a time limit 
usually is set upon committee consideration. In Massachusetts, com¬ 
mittees are required to make final report not later than March 10 on 
all bills and petitions referred to them before March 1, and within two 
weeks after reference on matters referred to them after March The 
time within which joint committees are required to report may be ex¬ 
tended by concurrent vote. If no report has been agreed upon within 
the time required, the chairman must report the bill for reference to the 
next annual session. Suspension of this rule requires a four-fifths vote 
of each house.*'*** In Wisconsin, the assembly requires a report from 
each committee every second week upon the number of bills held by it. 
All business is required to be taken up by a committee within two weeks 
and if not disposed of at once a date must be fixed for a hearing.^® In 
the New York Assembly all committees must make final report^ on all 
matters referred to them by April fifth.**® 

In the Minnesota House of Representatives, if a committee has not 
reported upon a measure within fifteen legislative days, the author may 
request that the bill be returned to the house. This request is entered 
upon the Journal and the committee then has seven additional legisla¬ 
tive days to make its report. If no report is made, the author may then, 
within five days after the expiration of the additional period, demand 
m writing that the bill be returned. This demand is entered upon the 
Journal and constitutes the demand of the house for the return of the 
bill, which thereupon is deemed to be in possession of the house and is 

of the House of Representatives, Rule 33* 

^ Joint RuJes, Rule 10. 

Rules of the Assembly, Rule 27. 

Rules of the Assembly, Rule 21. 
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placed at the foot of the calendar for consideration on the following 
legislative day, subject to such re-reference as the house may care to 
make. In addition to this procedure, the house may at any time, by 
majority vote, recall any bill from any committee, give it a second 
reading, and put it on the calendar.^^ This discharge rule seems sensible 
and in decided contrast to the elaborate rule of the national House of 
Representatives which was described earlier. 

The Wisconsin Assembly has one other rule concerning committee 
reports which is of interest. W^henever a committee wishes to report a 
bill with amendments, the chairman must refer the bill and amend¬ 
ments to the Committee on Revision. This committee then examines 
the bill and the amendments and approves or disapproves them from 
the standpoint of form and conformity with the rules. No suggestions 
are in order which would change the scope and effect of the bill, but 
formal matters are discussed and the file, with the suggestions of the 
committee in writing, is returned to the chairman. The report of the 
committee must indicate that the bill has been submitted to the Com¬ 
mittee on Revision and that its suggestions, if any, have been consid¬ 
ered, whether they are adopted by the committee or not.^^ 

In the New York Assembly, all bills, other than senate bills which 
have not been amended in the house, are referred to a Committee on 
Revision prior to their third reading. This committee is required to 
examine and correct them for the purpose of avoiding repetitions and 
unconstitutional provisions, insuring accuracy in the text and refer¬ 
ences, and consistency with the language of existing statutes. It is also 
charged with reporting whether the object sought to be accomplished 
can be secured without a special act, under existing laws, or without 
detriment to the public interest by enactment of a general law. Any 
change in the sense or legal effect is reported to the house as a recom¬ 
mendation rather than as an amendment.^® 

Ohio, Wisconsin, and New York demonstrate three different types of 
rules on revision. In Ohio the examination is made after introduction 
and before reference to a standing committee, as well as before com¬ 
mittee report to the house. In Wisconsin it is done after committee 
consideration and before report to the house. In New York bills are 
examined and corrected after debate and amendment in the house and 
before third reading and final passage. There is something to be said 
for each method. The Ohio plan sifts out the undesirable proposals 
and makes committee consideration and house action on them unneces¬ 
sary. It also protects the house from poorly conceived committee 

41 House Rules, Rule 56. The New York Assembly also authorizes recall of a bill 
from a committee by vote of a majority of those elected to the house. Rule 9. 

Rules of the Assembly, Rule 35. 

Rules of the Assembly, Rule 19. 
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changes. The Wisconsin system places on the committees the responsi¬ 
bility for the sifting and assures the house that when a measure is 
taken up for debate and amendment on the floor it is in proper form. 
The New York plan prevents the final passage of badly conceived and 
drafted bills, but does not oifer any assistance to committees or to the 
house prior to the third reading. 

An ideal system would include elements of all three of these schemes. 
Sifting by a well qualified committee at the time of introduction, cou¬ 
pled with an accurate reference, as in Ohio, saves much committee and 
house time and greatly decreases the need for revision at later stages. 
The same committee which is charged with this duty can be given the 
task of reviewing committee amendments from the standpoint of style 
and effect, as in Wisconsin. The need for committee amendments would 
be lessened greatly by early examination and correction, so that the 
volume of work need not be too large. The possibility of ill-considered 
amendments on the floor—throwing the whole measure out of gear— 
makes the revision of every bill so amended before third reading and 
final passage also an important task. But unless amendments are made, 
no further review should be necessary. Hence it would seem feasible to 
require a single committee to serve all three purposes. The resulting 
legislation should be of far better quality. 

Minority Reports.—If all members of a committee are not of one 
mind concerning the report which should be made on a bill, the opinion 
of the majority dictates the report which is made. But the minority 
group, if it desires to do so, may also submit a minority report. This 
report gives the recommendation of the minority on the measure and 
often recites the reasons for its submission. It is signed by those who 
concur in it. W^hen a bill with both a majority and minority report is 
received, the speaker or president, after the reading of both reports, 
usually puts the question to the house at once, “Shall the minority re¬ 
port be substituted for the majority report?” If this question carries, 
the minority report becomes the report of the committee and is acted 
upon as any other would be. 

Reception of Committee Reports 

The order of business of a legislative body usually provides a spe¬ 
cific place for the reception of reports from committees. When this 
point in the order of business is reached, such reports are taken up in 
accordance with the rules. Some bodies still receive reports from the 
floor. These are submitted by the chairman, who rises in his place and 
after recognition states that he has a report to submit from his com¬ 
mittee. A page is sent to carry it to the clerk^s desk where it is read in 
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full. At the conclusion of the reading, the presiding officer says, ''You 
have heard the reading of the report. If there are no objections, it will 
be approved.” Objections at this stage are rare, so most bills are re¬ 
ceived from committees and their reports upon them approved by unani¬ 
mous consent. Occasionally, when the committee has proposed a num¬ 
ber of amendments, some member will ask that the report be printed in 
the Journal and lie over for a day in order that the amendments may 
be studied. In some legislative bodies, if the report proposes amend¬ 
ments it lies over automatically and such disposition is merely an¬ 
nounced by the presiding officer. 

The time consumed by this ritual of committee reporting can be 
saved by having the reports handed to the clerk or speaker prior to the 
session and presented from the chair. Even more time can be saved 
by printing them eii bloc in the Journal and acting upon them by a 
single motion on the following day, after every member has had an 
opportunity to study them. Any which were objected to could be voted 
upon separately by the simple process of dividing the question of ap¬ 
proval. A number of legislative bodies have made progress in this 
direction, but few have gone the whole way. 

The United States Senate provides in Rule XXVI, Clause 2, that 
"All reports of committees . . . shall lie over one day for considera¬ 
tion, unless by unanimous consent, the Senate shall otherwise direct.” 
The national House of Representatives requires that all committee 
reports be delivered to the clerk for printing and reference to the proper 
calendar under the direction of the Speaker. The title or subject of the 
report is published in the Jour’nal and Congressional Record. Bills 
reported adversely are laid on the table unless the committee or some 
member, within three days, requests that they be placed on a calendar.^^ 
The Wisconsin Assembly provides by rule that when both majority 
and minority reports have been submitted, the measure reported upon 
lies on the table until both reports have been printed in the Journal.‘^^ 
In the Minnesota House of Representatives, the report of any commit¬ 
tee or any part thereof may be laid upon the table for a day and printed 
in the Journal, if so ordered by the house. And in the event that both 
a majority and minority report are submitted, the bill must be reported 
upon separately from all other bills.^® The New York Assembly re¬ 
quires that bills reported with amendments be reprinted immediately, 
presumably even before action by the house on the report.^^ 

In some legislative bodies, certain specified committees are privi¬ 
leged to bring in their reports for immediate consideration without 

Rules of the House of Representatives, Rule XIII, 

Rules of the /isscmbly. Rule 34. 

■id House Rules, Rule 6. 

•17 Rules of the Assembly, Rule 9. 
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waiting for the usual place in the regular order of business. Almost 
all legislative bodies confer such high privilege on conference commit¬ 
tees. Many also grant this authority to the Committee on Rules. Some 
go even farther. However, the United States Senate grants it to con¬ 
ference committees only, and even denies them the privilege of report¬ 
ing when the Journal is being read or a question of order or a motion 
to adjourn is pending or the Senate is dividing.■‘® 

The national House of Representatives goes further along this line 
than any other similar body. The pertinent provision is Clause 45 of 
Rule XI which reads : “The following named committees shall have 
leave to report at any time on the matters herein stated, namely: The 
Committee on Rules, on rules, joint rules, and order of business; the 
Committee on House Administration, on the right of a member to his 
seat, enrolled bills, on all matters referred to it of printing for the use 
of the House or the two Houses, and on all matters of expenditure of 
the contingent fund of the House; the Committee on Ways and Means, 
on bills raising revenue; the Committee on Appropriations, on the gen¬ 
eral appropriation bills; the Committee on Public Works, on bills au¬ 
thorizing the improvement of rivers and harbors ; the Committee on 
Public Lands, on bills for the forfeiture of land grants to railroad and 
other corporations, bills preventing speculation in the public lands, and 
bills for the reservation of the public lands for the benefit of actual and 
bona fide settlers and bills for the admission of new states; the Com¬ 
mittee on Veterans' Affairs, on general pension bills." The privilege 
of report carries with it the right to immediate consideration and ac¬ 


tion. The regular order of business may be interrupted for this purpose, 
but is resumed where the interruption occurred as soon as the privi¬ 
leged matter is disposed of. This rule is strictly construed. Unless the 
subject matter of the committee report and accompanying bill fall 
within the objects specified, the report is held out of order and required 
to be handled as any nonprivileged report. The presence of any non- 
privileged matter in a bill destroys the privilege for the whole measure. 
In addition to this long list, committees of conference may report at 
any time and have the highest priority of all. They are restricted only 
when the Journal is being read, while the roll is being called, or while 
the House is dividing.'*® 


The senate of New York permits the Committee on Rules to sit at 
any time and provides that the reception and consideration of its report 
shall always be in order. High privilege also is given to reports from 
the Committee on Privileges and Elections involving the right of a sen¬ 
ator to his seat, and to reports from the committees on engrossed bills 


48 Role XXVn. Clause 1. 

Rxilcs of the House of Representatives, Rule XXVIII, Clause la. 
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and on revision.^® In the New York Assembly, reports from the Judi¬ 
ciary Committee which deal with the right of a member to his seat, and 
reports from the committees on engrossed bills, on revision, and on 
rules may be received at any time.®^ 


Calendars 

A calendar is a list of the business pending before a legislative body 
on a certain day. The date for which the calendar is effective appears 
at the top. A new calendar is printed each day to include all business 
which has reached it during the preceding day and omitting all busi¬ 
ness which has been disposed of. Additions take their places at the foot 
of the appropriate calendar and all business is considered in order, 
starting at the top each day with the item which has been on the calen¬ 
dar for the longest time. Items may be taken from their normal order 
and made a special order for a particular time. In such a case they are 
taken up when the time arrives unless some matter of higher privilege 
interferes. There may be one calendar, or there may be several. Where 
there is but one, the business listed on it often appears under several 
different headings, corresponding to the items on the regular order of 
business. Thus on a general calendar one might see near the head, '‘Bills 
and Resolutions for Second Reading.” This is used when bills are 
given a second reading before being referred to committees, a practice 
which was criticized earlier. Then there may be a heading “Bills for 
Consideration in Committee of the Whole” followed by “Bills for 
Third Reading and Final Passage.” 

The United States Senate has a simple calendar arrangement. There 
is a Calendar of Bills and Resolutions which is taken up daily at the 
conclusion of the morning business. There is a Calendar of General 
Orders which is taken up at the conclusion of the preceding calendar, 
and not later than two o^clock. Finally there is a Calendar of Special 
Orders including items voted as such by two-thirds of the Senators 
present.®" 

The calendars of the national House of Representatives are more 
complex. There are three calendars, to one or another of which all 
business reported from committees is referred. The first is the calen¬ 
dar of the Committee of the Whole House on the State of the Union, 
familiarly known as the Union Calendar, to which are referred bills 
raising revenue, general appropriation bills, and bills of a public char¬ 
acter directly or indirectly appropriating money or property. The sec¬ 
ond is the House Calendar, to which are referred all bills of a public 

^0 Rtilcs of the Senate, Rule 1. 

SI Rules of the Assembly. Rule 5. 

^-Standing Rules of the Senate. Rules VIII, IX, X. 
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character not raising revenue nor directly or indirectly appropriating 
money or property. The third is the Calendar of the Committee of the 
Whole House. To this calendar are referred all bills of a private char¬ 
acter. As already noted, the clerk is responsible for seeing that the 
business is placed on the proper calendar, subject to the control and 
advice of the Speaker.®® 

In addition to these three calendars there are a Consent Calendar 
which is considered on the first and third Mondays of each month, 
a Private Calendar which is taken up on the first and third Tuesdays of 
each month,®® and a Calendar of Motions to Discharge Committees 
which is considered on the second and fourth Mondays.®® 

Both houses of the Massachusetts general court charge the clerk 
with the preparation of the calendar for each day. It contains a list 
of matters in order for consideration, a list of matters lying on the table, 
and such other memoranda as the house or speaker may direct.®^ In the 
house, any objection to this calendar must be made and disposed of 
before the house proceeds to the consideration of the orders of the 
day.®® The Wisconsin assembly has a single calendar and all bills, 
resolutions, or other business referred to a committee and reported by 
it to the assembly are required to be placed thereon under the proper 
heading. The printed calendar is required to be furnished to members 
at least twenty-four hours before it is acted upon.®® 

The New York senate requires that the clerk prepare a daily calen¬ 
dar of all bills engrossed or printed for a final reading and see that the 
calendar and all bills referred to on it are on the desks of all senators. 
He has the further duty of seeing that all bills are acted upon by the 
senate in the order in which they are reported and stand upon the cal¬ 
endar, unless otherwise ordered by two-thirds of the senate.®® Enforce¬ 
ment of such a rule by the clerk against a recalcitrant senate might 
offer some interesting problems. The New York assembly has the 
interesting requirement that in order to be given a third reading a bill 
must have been on the calendar for two full legislative days under the 
proper heading unless made a special order. This is probably to give 
the members a little more time to read the measures before they are 
called upon to give a final vote upon them.®^ 

Of similar import is a rule of the Minnesota house of representa¬ 
tives which states that the general orders of the day, compiled by the 

Rules of llu' /louse of Representatives, Rule XIII, Clauses 1 and 2. 

Rule XIII, Clause 2. 

Ibid., Rule XXIV. Clause 6. 

•^*llbtd.. Rule XIIl, Clause 4. Rule XXVII, Clause 4 

ifouse of Representatives. Rule 13. Rules of the Senate. Rule 7. 

Ibid., Rule 1 4. 

Rules of the /tssenihly. Rule 21. 

Rules of the Senate. Rule 4. Clause 2 
••1 lollies of the Assembly. Rule 11. 
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clerk under the direction of the speaker, together with all bills included 
therein, shall be printed and placed on the desks of the members at least 
two days before they are to be considered in committee of the whole. 
Under the first order of business each day, the clerk announces what 
bills he has placed in the files of bills on the members* desks.®^ The 
Ohio senate accomplishes a similar purpose by providing that "‘all bills 
and resolutions reported by a committee, with recommendation for pas¬ 
sage or adoption, or ordered to be read a third time without reference, 
shall, unless the Senate otherwise order, be placed on the calendar for 
the second day following their being so reported or ordered.** 

The Joint Rules of the Ohio general assembly contains an unusual 
provision for the promotion of final action on bills. It provides that 
“When a bill or joint resolution shall have passed either house and been 
sent to the other for concurrence, such bill or joint resolution shall take 
precedence on the calendar, of all bills, joint resolutions or resolutions 
not yet passed or adopted by the house in which they originated.** 
Under such a rule, final action, favorable or unfavorable, is almost cer¬ 
tain to be taken on proposals forwarded from one house to the other. 
It tends to avoid one of the common complaints during the end-of-the- 
session rush, that each house is neglecting the bills of the other in order 
to forward its own business. These joint rules also place responsibility 
on the clerks of the two houses for the daily preparation and delivery 
to the members in printed form of a calendar showing, for the day, bills 
for second reading, bills for third reading, and special orders.®® 

The committee, by its report, relinquishes control over the bill or 
resolution reported upon, and it is then before the house for disposition. 
The approval by the house of a favorable committee report, or the dis- 
approval of an unfavorable one, causes the matter to be placed upon 
the calendar. Unless the bill is recommitted or unless it never was 
referred in the first place (as in an emergency) the house has full au¬ 
thority to dispose of the question in any way it sees fit. Under an ideal 
system, when a measure is reported by a committee it is ready for 
debate and amendment on the floor; or if the committee of the whole 
procedure is used, then in that body. The reading during the considera¬ 
tion of the matter on the floor or in committee of the whole should 
constitute the second reading, or, if not read on introduction or if only 
two readings are provided, then as the first reading. The chapters which 
follow will pick up the thread at the point of consideration on the floor 
and carry the procedure forward to final approval by the legislative 

body. 


oii Rules of ilic Mouse, Rule 13. 

<•3 Rules of the Senate. Rule 40. 

li t Joint Rules of the 95th General Assembly, 1943-44, Rule 22. 
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1. Describe in detail the rules and customs governing the preparation o£ 

a bill for introduction in your state legislature—an ordinance in your 
city council. 

2. Ascertain and report upon, as accurately as possible, the real authors 
of the bills introduced by ten members of your state house of repre¬ 
sentatives. Your representative in Congress. Your city councilmen. 
How far would introduction by petition aid the people in learning 
who were the real authors of legislative proposals? 

3. Study the procedure of your state legislature in introducing bills and 

suggest how it could be improved. Do the same with committee re¬ 
ports. 

4. How far do the readings of bills in your state legislature aid the 
members in understanding the measures and how far are they a waste 
of valuable legislative time? 

5. Criticize constructively the practice of introducing bills "by request" 
in your state legislature. Multiple sponsorship. Companion bills. 
Deadline on introduction of bills. 

6. Report upon the problem of reference of bills to committees in your 
state legislature. Your city council. Suggest needed improvements. 

7. Prepare a project for the creation of a Committee of Reference and 
Revision for the lower house of your state legislature, together with 
the text of a rule and an argument in favor of the proposal. 

8. Attend several committee meetings of your state legislative committees 
or city council committees and prepare a report upon the character of 
the procedure and the action taken. 

9. Review the schedule for committee meetings in your state legislature 

and test its worth by checking against committee memberships to see 

if overlapping has occurred. Suggest needed improvements in the 
schedule. 

10. Ascertain the amount of work done by the several committees of your 

state legislature by determining the number of bills and resolutions 

referred to each, the number reported favorably and unfavorably, and 

the number passed. Suggest a revision of the committee structure to 
equalize the load. 

n. Evaluate the effidency of one news syndicate or local newspaper in 

reporting legislative news during the most recent session of your state 
legislature. 

12 . Examine the records of committee meetings at the most recent ses- 
Mon of the state legislature and comment upon their usefulness 

U. Describe and evaluate the preparation, form, and use of legislative 
calendars in your state. In Congress. 



CHAPTER 13 


LEGISLATIVE PROCEDURE: CONSIDERATION 

OF BILLS 

When the report of a standing committee, accompanied by the bill 
or bills on which the report is made, is approved by the legislative body, 
the bills are placed at the foot of the calendar. In the United States 
Senate the calendar is considered twice—first, for unopposed bills which 
are discussed on the floor, given third reading, and passed; second, for 
controversial measures which, after being considered, amended, and 
approved, are reported for third reading and final passage. Some bodies 
consider all measures in Committee of the Whole, whether opposed or 
not. Others make no regular use of the Committee of the Whole at all. 
When bills are given but one reading before reference to committee, 
and three readings are required, it is customary to place the second 
reading in a separate place on the calendar or to give them second read¬ 
ing immediately after the report of the committee and before they are 
placed on the calendar. 

It is believed that the most practical and desirable system would 
make use of parts of each of these plans. It is highly desirable (except 
in case of the longest and most complex measures) to read bills in full 
at the time set aside for debate and amendment on the floor. Debate 
and amendment should occur at the stage of second reading. Thus it 
would seem appropriate to have this second reading at length, unless 
waived by unanimous consent. Bills received from committees then 
would be placed on a calendar for second reading. An interval of two 
days between report and consideration is desirable. Then on the third 
day this calendar could be taken up and each measure disposed of in 

order. 

The presiding officer, when the time arrives in the order of business 
for the consideration of bills on second reading, announces that fact 
and asks the clerk to read the first bill on the calendar by title. This 
reading completed he could ask: “Does any member desire a complete 
reading of the bill?” If not, he would announce: “Second reading of 
the bill. Is the bill opposed?” If not, it would move on to “engross¬ 
ment and third reading^' at the appropriate point on the calendar for the 
following day. If a complete reading were desired, the bill could be 
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passed over for consideration in Committee of the Whole, as could any 
other bill referred to the Committee of the Whole by motion duly car¬ 
ried. The same reference would be made of all opposed bills. 

With this general scheme in mind, we will examine the technique 
used in a few typical legislative bodies. The United States Senate fol¬ 
lows the above procedure closely. As has already been noted, unopposed 
business is considered for an hour immediately after the morning hour 
and opposed business during the period which follows the completion 
of the unopposed. One principal difference is that the Senate gives 
every bill two readings before reference, and consideration on the floor 
is not a reading stage. Hence if any member desires that a measure be 
read in full, as often occurs on opposed bills, the reading cannot be 
counted as one of the three required by the rules. Another difference 
between Senate procedure and the plan suggested is that, in the Senate, 
consideration of opposed measures is on the floor rather than in Com¬ 
mittee of the Whole. In fact the only reference to the Committee of 
the Whole in the Standing Rules of the Senate is in connection with 
treaties, which are first considered “as in Committee of the Whole.” ^ 
Jefferson’s Manual, however, which still governs the Senate in the 
absence of a specific rule to the contrary, states that “matters of great 
concernment are usually referred to a Committee of the Whole 
House.” ^ However, this is done by motion under the same procedure 
used by the Senate for its ordinary business. 

The House of Representatives has a different solution. Because of 
its large membership and the enormous volume of its work, special 
devices have been necessary to permit the transaction of legislative busi¬ 
ness. Thus, as we have seen, deposit of a bill with the Speaker or Clerk 
and publication of its title in the Journal and the Congressional Record 
suffice for a first reading. Since bills are commonly referred without 
coming to the floor, they cannot receive a second reading until they have 
been reported out of committee. Present practice conforms to that sug¬ 
gested—namely, second reading in full in the House for bills which do 
not go to Committee of the Whole, and reading in full in Committee 
of the Whole for all bills considered by the committee—regardless of 
the calendar on which they have been placed. The Speaker makes it his 
duty as a member to object to a request for unanimous consent that a 
bill be acted upon without being read in full at the stage of second read¬ 
ing if no other member arises to make such an objection from the floor. 

The House also accomplishes the objective of expediting the passage 
of unopposed bills by the device of the Consent Calendar. The rule 
covering this matter provides that “after a bill has been favorably re- 

1 Rule XXXVII. Clause 1 

^ Sec. 12. 
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ported and shall be upon either the House or Union Calendar, any 
member may file with the clerk a notice that he desires such bill placed 
upon a special calendar known as the ‘Consent Calendar.’ On the first 
and third Mondays of each month immediately after the reading- of the 
Joiirnal, the Speaker shall direct the clerk to call the bills in numerical 
order, which have been for three legislative days upon the ‘Consent Cal¬ 
endar.’ Should objection be made to the consideration of any bill so 
called it shall be carried over on the calendar without prejudice to the 
next day when the ‘Consent Calendar’ is again called, and if objected 
to by three or more members it shall immediately be stricken from the 
calendar, and shall not thereafter during the same session of that Con¬ 
gress, be placed again thereon.” ® 

This rule seems unnecessarily harsh and calculated to discourage the 
very purpose for which it was designed. It will be noted that it per¬ 
tains only to public bills. Private bills go to the Calendar of the Com¬ 
mittee of the Whole House and are considered only on the first and 
third Tuesdays of each month.^ A member, in requesting that a bill 
be placed on the Consent Calendar must use his own judgment. He has 
no expression of opinion from the whole House to guide him. He 
must then wait until the day fixed for consideration of the Consent 
Calendar, and then one objection causes another two weeks* delay. On 
the second consideration, three objections cause the bill to be dropped 
from the calendar entirely. In such a case it is restored to the calendar 
from which it was originally taken. It is surprising that members 
would want to take the risks involved in the use of this calendar if there 
were any chance of getting their bills considered on the regular calen¬ 
dars. Yet it seems imperative that some method be devised to limit 
the volume of business referred to the Committee of the Whole, 
whose time is occupied by the consideration of important public busi¬ 
ness. 

Fortunately for the expeditious handling of legislative business, few 
state legislatures approach the national House of Representatives in 
size, and none in volume of work. The largest state senate, that of 
Minnesota, follows the practice of sending all bills to committee of the 
whole, after second reading and before third reading.® This would 
seem defective on two counts: first, the second reading could be had in 
committee of the whole; and second, it is unnecessary for unopposed 
bills to clog the wheels of the committee. They could well be disposed 
of summarily on the floor. The Minnesota House of Representatives 
follows the same rule.^ 


Rules of the House of Representatives^ Rule XIII, Clause 3. 
4 Ibid., Rule XIII, Clause i, and Rule XXIV, Clause 6. 
f* Rules of the Senate, Rule 37. 

C Rules of the House of Representatives, Rule 8. 
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Both houses of the IVIassachusetts General Court follow the general 
plan of the United. States Senate. The rules, which are practically iden¬ 
tical, read as follows: “After entering upon the consideration of the 
Orders of the Day, the House shall proceed with them in regular course 
as follows: Matters not giving rise to a motion or debate shall first be 
disposed of in the order in which they stand on the Calendar; after 
which the matters that were passed over shall be considered in like 
order and disposed of.” If the calendar is to be completely finished 
each day, such a rule is good. But in most legislative bodies the house 
falls further and further behind as the session progresses until at the 
end a great number of bills are lost on the calendar. The rule would be 
improved by limiting the time which will be spent on unopposed busi¬ 
ness before turning to the controversial items. The only other question 
raised by these rules, as in the United States Senate, is whether it is 
better to consider a disputed bill on the floor or in committee of the 
whole. If the amendments to be offered are minor in character, they 
may well be disposed of in regular session. But so many of the pro- 

rise to debate that there is some advantage to be 
gained from the use of the committee of the whole, whose proceedings 
are somewhat less formal than those of the house itself. 

The Wisconsin Assembly follows a middle-of-the-road procedure 
by permitting one-sixth of the members present at a consideration of 
the orders of the day to move that any bill on the calendar be consid¬ 
ered in committee of the whole. At the close of the order of business, 
unless otherwise ordered, the assembly resolves itself into a committee 
of the whole for the consideration of such bills.® This rule impliedly 
permits the disposal of all business which is unopposed or which is 
opposed by less than one-sixth of the members, in open meeting. It is 
somewhat superior to the Massachusetts rule in that it permits motions 
to cure minor defects without the delay of passing over the bill until 
a later stage of the proceedings. Debate is also permitted. The Massa¬ 
chusetts procedure does have the advantage of quick disposal of unop¬ 
posed business which is ready for final passage. In Wisconsin this is 
delayed by debate and amendments. 


Committee of the Whole 


So much has already been said about the committee of the whole 
that It seems desirable that there should be a clear understanding of its 
nature and functions. A committee of the whole is simply the whole 
house sitting as a committee rather than as a house, with a committee 


7 RuU-s of the House of Represevtatives, Rule 55 
htiics of the Assembly, Rule 21. 


Rules of the Senate, Rule 37. 
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chairman appointed for the occasion by the presiding’ officer. The rules 
of the house apply except as otherwise provided. The most common 
exceptions are that members may speak more than once, that no request 
for a record vote can be made and debate cannot be shut off by a motion 
for the previous question. In many bodies the quorum fixed by the 
rules for the committee of the whole is smaller than for the whole 
house. Thus the national House of Representatives uses a quorum of 
100 for the committee while 218 is a quorum of the whole House. 

When committee of the whole is established as a regular part of the 
daily order of business, no motion is required for the house to resolve 
itself into such a committee and the presiding officer, on the conclusion 
of the preceding order, simply calls a member to the chair and takes a 
seat on the floor. The chairman thus appointed announces the business 
which is before the committee. But when the committee of the whole 
is not a regular procedure, a motion “that this house do now resolve 
itself into a committee of the whole” is required—which is put to a 
vote by the presiding officer as other motions. If the motion is carried 
by a majority vote the presid'ing officer appoints a chairman and leaves 
the chair. The motion to go into committee usually also contains a re¬ 
cital of the purpose, such as the consideration of certain bills or reso¬ 
lutions. 

The clerk of the house usually serves as clerk of the committee of the 
whole. So when the committee is called to order by the chairman the 
clerk is called upon to present the pending business. Bills are read in 
full and debated, amended and perfected, section by section. If, at the 
time when the committee should conclude its work, the consideration of 
a single measure is not completed, the committee may report progress.** 
On all measures which are agreed upon in committee, the report is that 
they be passed, with or without amendments. Any which are rejected 
are so reported, and upon acceptance of the report of the committee by 
the whole house are lost for the session. 

When the business of the committee of the whole is concluded, a 


motion is made by some member “that the committee do now rise and 
report.” If this motion is carried, the chairman relinquishes the gavel 
to the regular presiding officer and makes the report, which is usually 
read by the clerk. The presiding officer then puts the approval of the 
report to a vote, or states the approval of the house by unanimous con¬ 
sent after asking for objections. The approval of the report has the 
effect of adopting the proposals of the committee as the action of the 
house. However, the committee cannot pass a bill, and there may even 
be a question whether the reading of a bill at length before the com- 

In the Minnesota House of Representatives, if the committee of the whole reports 
progress on a bill for three days, it goes to the foot of general orders unless otherwise 
ordered by majority vote (Rule 13). 
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mittee of the whole could constitute one of the required readings with¬ 
out a specific provision in the rules to that effect. If amendments are 
made, a new engrossment is usually required before the bill can be 
given a third reading and finally passed. 


Debate 


There was a time in the history of the United States when legisla- 
lative halls resounded with oratory. Congress in particular, especially 
the Senate, has furnished a forum for some of the most able and dis¬ 
tinguished speakers our country has developed. One need only men¬ 
tion such names as Clay, Webster, and Calhoun to conjure up a picture 
of able leaders, giving to public questions the full and free discussion 
which they required in order to enable a legislative body to reach a 
sound conclusion. These giants have long since passed from the public 
stage. In their places we find men devoted to research rather than ora¬ 
tory, political science rather than persuasion, applied psychology rather 
than showmanship. Oratory has gone out of fashion. Many authori¬ 
ties believe that William Jennings Bryan was the last of the great 
political orators who exerted any wide public appeal. Others confer 
the accolade upon Franklin Delano Roosevelt, but his partisans would 
be the first to admit that his style was utterly different from that of 
Bryan. The people now want straight thinking and prompt and sound 
action rather than resounding phrases. 

Because of this change in fashion, there are many who say that 
Congress is not what it once was, that its leadership has declined. They 
point to the ascendancy of the Presidency, to the power exercised by a 
chief executive with a good radio voice, and long for the “good old 
days.*' On the other hand, Congress seems to have adapted itself re¬ 
markably well to a great increase in size. When Henry Clay first be¬ 
came Speaker, the House had only 141 members; it now has 435. This 
alone would account for many changes in speaking habits. The rule 
limiting the time to be allotted to any one speaker in debate in the House 
dates from 1841, by which time the increase of membership had made 
it necessary to prevent the making of long speeches, which sometimes 
occupied three or four hours each."*^ The Senate was at first too small 
for effective oratory; by the middle of the nineteenth century this con¬ 
dition had changed, but during the last quarter of the century the 
Senate could boast of but few men whose reputations shone like those 
of Fisher Ames, John Randolph, Edward Everett, and Stephen A. 
Douglas of an earlier day. 


Procedure of the House of Represeutatives 

“Debate and Debaters/’ for a succinct and 
lucKi account of the history of debate m the House. 
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In the early period of our history it was in the House that fine speak¬ 
ers made their reputations. Today it is the Senate, rather than the 
House, which preserves the tradition of full and free debate. There is 
no limitation on the length of speeches in this body, except under 
closure, and the closure rule is extremely difficult to use. When a 
Senator desires to speak he must rise and address the presiding officer. 
He may not proceed until he is recognized. The presiding officer is 
required to recognize the Senator who first addresses him. The rules 
prohibit interruption of a Senator in debate without his consent. This 
is obtained by the one who desires to interrupt the speaker addressing 
the presiding officer and asking, “Will the Senator yield?” If the Sena¬ 
tor who is speaking is willing to be interrupted, he answers in reply to 
this question, put to him by the presiding officer, “I yield,” or “I yield 

to the Senator from -The one who has requested the privilege 

then puts his question and the Senator who was speaking answers him 
and resumes his discourse.^’^ Sometimes there is an interruption of an 
interrupter, then the question is not, “Will the Senator yield?” but, 
“Will the Senator permit me to interrupt him for a moment?” Yield¬ 
ing on such requests as these does not relinquish the privilege of the 
floor. 

No Senator is permitted to speak more than twice upon any question 
in debate on the same day without permission of the Senate.^^ This 
authority is given frequently, by unanimous consent, without debate, 
on the request of the member desiring to speak a third time. Decorum 
is strictly maintained. It is forbidden by the rules that any Senator 
should, in debate, either directly or indirectly impute to another any 
conduct or motive unbecoming a Senator,^^ or refer offensively to any 
state of the Union.If a Senator is called to order for words spoken 
in debate, the words to which exception has been taken are written 
down and read at the secretary’s table for the information of the Sen¬ 
ate.'^ If the Senator transgresses the rules of the Senate, the presiding 
officer or any Senator may call him to order. When a Senator is called 
to order he must sit down and may not proceed further without the 
consent of the Senate. This is granted by a motion that he be allowed 
to proceed, in order, which is decided without debate.^® 

A question of order may be raised at any stage of the proceedings 
of the Senate, except when the Senate is dividing. Ordinarily it is 

11 Rules of the Senate, Rule XIX, Clause 1. 

12 Idem. 

13 ]bhl.. Clause 2. 

1-1 Ibid., Clause 3. 

!•'» Ibid., Clause 5. 

1C Ibid.. Clause 4. 
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decided by the presiding officer without debate, subject to an appeal to 
the Senate/"^ However the presiding officer may, if he chooses, submit 
any question of order for a decision by the Senate.^® 


Debate in the House 

In the House of Representatives, when a member desires to speak 
he must rise and respectfully address himself to “Mr. Speaker,” and 
on being recognized may address the House from any place on the 
floor or from the clerk’s desk. He is required to confine himself to the 
subject imder debate and to avoid personalities.^® As in the Senate, a 
member who has the floor may be interrupted, with his consent, but the 
interruption is charged against his time, so members are not inclined 
to grant such requests as casually as in the Senate. 

It was the original rule that the Speaker should recognize the mem¬ 
ber who first requested the floor, and that an appeal could be taken 
from his recognition; but time and the press of business have made the 
appeal obsolete and have greatly curbed the discretion of the Speaker. 
When the order of business brings before the House a certain bill, he 
must first recognize, for motions relating to its disposition, the member 
who has been designated to represent the committee which reported it. 
This is not necessarily the chairman of the committee, as he may be 
opposed to the bill, in which case the committee is represented by a 
member designated by the majority of the committee. Usually, how¬ 
ever, the chairman has charge of the bill and is entitled, at all stages, 
to recognition for appropriate motions to expedite it. The introducer 
of a measure has no claim to preference in recognition unless his pro¬ 
posal has not been sent to a committee. There are many other customs 
affecting precedence in debate. The Speaker often asks when a member 
requests the floor, “For what purpose does the gentleman rise?” in 
order that he may judge whether he may be recognized in view of the 
parliamentary situation. In recognizing for, general debate, the chair 
alternates between those who favor and those who oppose the pending 
matter, preferring members of the committee reporting the bill. But 
when a member of the committee has occupied the floor in favor of a 
measure, a member opposing is recognized next whether he is a mem¬ 
ber of the committee or not. 

The House rules provide that no member may occupy more than one 
hour in debate on any question in the House or in committee, except 
that the member reporting a measure under consideration by the House 
from a committee may open and close the debate. If the debate extends 

17 IbU.. Rule XX. Clause 1. 

18 Ibid.. Rule XX. Clause 2. 

Rules of the Mouse of Representatives- Rule XIV. Clatjse 1. 
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beyond one day he is entitled to an hour to close even though he may 
have used an hour in opening."® In modern practice, special rules are 
brought in by the Committee on Rules to limit debate on important and 
controversial public questions. These rules usually allow only two hours 
to each side, and this time is distributed by the member in charge of 
the bill, for the affirmative, and by the ranking committee member 
opposed to the bill, for the negative. Naturally, these two men reserve 
time for themselves and choose carefully those to whom the remainder 
of the time is to be allotted. Before debate begins, the list of those who 
are to speak for both sides is given to the Speaker, who recognizes them 
alternately and enforces the time limitations. 

No member of the House may speak more than once on the same 
question without leave of the House, unless he is the proposer or intro¬ 
ducer of the matter pending, in which case he may be permitted to speak 
in reply—but not until every member of the House who wishes to speak 
has been heard.^^ 

Decorum in the House is more minutely dealt with in the rules than 
in the Senate. While the Speaker is putting a question or addressing 
the House, no member may walk out of or across the hall. When a 
member is speaking, it is out of order for another to walk between him 
and the chair. During the sessions of the House, no member may wear 
his hat in the chamber. No member may remain by the clerk’s desk 
during a roll call or the counting of ballots. No member or other person 
may smoke upon the floor of the House at any time. It is likewise out 
of order for a member to introduce to the House any occupant of one 
of the galleries. The Speaker is expressly forbidden to entertain any 
request for the suspension of this last rule by unanimous consent or 
otherwise.^" 

If any member, in speaking or otherwise, trangresses the rules of 
the House the Speaker must, and any member or delegate may, call 
him to order. He must immediately sit down, unless he is permitted 
to explain, upon motion of another member. The member called out 
of order may appeal to the House and, if the decision is in his favor, 
he may proceed. If the case requires it, he is liable to censure or such 
punishment as the House may deem proper."® When a member is 
called to order under this rule, it is customary to test the opinion of 
the House by a motion “that the gentleman be allowed to proceed in 
order,” but a motion that the member be permitted to explain has been 
held to have precedence. As in the Senate, when a member is called 
to order for words spoken in debate, they are taken down and read at 


20 fettles of /he House of Representatives, Rule XIV, Clauses 2, 3. 

21 Ihid., Rule XIV. Clause 6. 

22 Ibid., Rule XIV, Clauses 7, 8. 

23 Ibid., Clause 4. 
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the clerk’s desk.^"* However, he cannot be punished if other business 
has intervened. If he denies having said the words attributed to him, 
the question as to whether he did say them or not is put to the House. 
When the words are spoken in Committee of the Whole, they are taken 
down by the clerk of the committee, reported to the House, and action 
is taken there. Words taken down under this rule may be withdrawn 
only by unanimous consent. 


Debate in the States 

In the states, the rules of debate tend toward greater simplicity and 
directness. The Massachusetts Senate, for example, has but five rules 
of one sentence each on debate. When he speaks, every member must 
stand in his place and address the president. When two or more mem¬ 
bers rise to speak at the same time, the president designates the member 
who is entitled to the floor. No member may speak more than once 
to the prevention of any other member who has not spoken and desires 
to speak on the same question. No member may interrupt another, 
while speaking, except by rising to call to order. After a question is 
put to vote, no member may speak on it.^* The president is required 
to preserve order and decorum, may speak to points of order in prefer¬ 
ence to other members, and must decide all points of order subject to 
appeal to the senate.^® The Massachusetts House of Representatives 
has a similar abbreviated list. There the members are required to 
confine themselves to the matter under debate, avoid personalities, and 
sit down when finished. No member of the house may speak out of his 
place except by leave of the speaker. In recognition, preference is given 
to those speaking from their places.^’' 

The rules of the Virginia House of Delegates follow rather closely 
those of the national House of Representatives.^® In the New York 
Senate, the senators may not speak more than twice on the same sub¬ 
ject in the same day without leave of the senate. The same practice of 
yielding temporarily without relinquishing the right to the floor is in 
use here as in the United States Senate.*^ In the New York Assembly, 
when a member is speaking, private discourse is forbidden. No mem¬ 
ber may speak except in his place, nor more than twice on any question 
without leave of the house. No member may speak for more than fif¬ 
teen minutes at a time except by consent of two-thirds of the members 
present.®® When a speaker is putting a question or a roll call is in 

Ibid., 01311*56 5. 
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progress or a count being made, no member may speak or leave his 

place. All questions of order and the decisions thereon are entered in 

the Journal’, at the close of the session a digest of these is printed as 

an appendix to the Journal and as a permanent record of the 
precedents.^^ 

In the Ohio House of Representatives a member may speak either 

from his own seat or from the seat of any other member tendered him 

for that purpose, or from the clerk’s stand. No member may speak 

longer than twenty minutes upon any one question during a legislative 

day, unless additional time is granted by vote of the house upon 
motion. 

The question of whether during debate a legislator should be per¬ 
mitted to read from a document, a manuscript, or a book has often 
been discussed. As Robert Luce observes: “The reading of speeches 
is particularly inappropriate in a lawmaking body. There the purpose 
of speech is discussion, and this means more or less reference by each 
speaker after the first to the arguments presented before.”®^ It is the 
general rule in the British Parliament that speeches shall not be read. 
The United States Senate, however, is notoriously lax in this regard. 
Jeffersoti s AJanual, it is true, does have some strictures against waste 
of time by this device, but as the numerous filibusters in the Senate 
amply show, these admonitions are not followed.®^ In the House of 
Representatives, “When the reading of a paper other than one upon 
which the House is called to give a final vote, is demanded, and the 
same is objected to by any member, it shall be determined without 
debate by a vote of the House.” The reading of such papers is 
usually permitted without question, and members usually are allowed 
to read such papers as they please during debate, but this privilege may 
be denied by the House if another member objects. This principle 
applies even to a speech which the member may have written out for 
his own use on the floor. 

The rules of state legislatures are usually silent on this subject, 
although many purport to follow Jefferson's Manual. The Ohio 
General Assembly quite openly breaks with precedent. Both houses 
permit the reading, not only of speeches, but also of books, papers, and 
documents. The Senate rule limits the privilege to matter “of reason¬ 
able length, pertinent to the subject under consideration.” The presi¬ 
dent decides on both the relevancy and the reasonableness of the length, 
subject to appeal. The House more simply provides that “any member. 
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while discussing a question may read from books, papers or documents 
any matter pertinent to the subject under consideration, without askine 
leave.” 


Filibusters and Closure 


The term filibuster, as applied to legislative procedure, includes all 
types of action by a minority to prevent action by the majority. The 
devices are various. They range from just talk, relevant or irrelevant, 
to quorum calls, dilatory motions, points of order and appeals, and 
other actions permitted by the rules. A filibuster was originally a 
freebooter, or pirate, sailing the Spanish Main. Later the term was 
applied to those soldiers of fortune who forced' their services upon 
unwilling governments and revolutionary groups in the Latin-American 
countries. It appeared as an epithet in legislative procedure as early 
as 1863, although legislators knew how to employ the tactics long 
before.^^ Both Congress and the state legislatures have a long history 
of filibustering. There may even be examples in city councils which 
are not widely known and are not a part of the historical record. But, 
because of the fragmentary character of the reports—even in Congress, 
before 1873, the year of the establishment of the Congressional Record, 
which first reported verbatim the proceedings on the floor of the House 
and Senate—a complete survey of the problem is practically impossible. 

Franklin L. Burdette, whose admirable study of the filibuster in 
the Senate appeared in 1940, says that “it seems likely that there were 
no major or extended filibusters” in that body “prior to the advent of 
the remarkable John Randolph of Roanoke” in 1825.®® But the House 
had already seen several. One occurred in 1790 over the question of 
moving the seat of the government to Philadelphia. By 1810 the 
same John Randolph, then serving in the House, had acquired a repu¬ 
tation as an erratic and cantankerous contriver of delay. Barent 
Gardenier of New York, in two terms (1807—1811), developed a repu¬ 
tation of similar character. As a result of experience with these men, 
the House, at a time when its membership was still no larger than that 
of many legislatures, adopted a rule for the termination of debate. 
This was the motion for the previous question. While it has been in 
existence since 1789, it was not used to close debate until 1811. It is 
now the only motion for closing debate in the House and it is not in 
order in Committee of the Whole.®® It will be examined and explained 
in detail l)elow. 
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Filibustering in the House nevertheless had become such an ob¬ 
noxious device by 1890 that the members supported Speaker Thomas B. 
Reed in his efforts to curb the nuisance. He was the first to count 
all members present, for purposes of a quorum, whether they answered 
to their names on a roll call or not. It was he, also, who refused to 
entertain motions whose obvious purpose was to delay proceedings, 
saying that ‘^the object of a parliamentary body is action, not stoppage 
of action.” These courageous rulings were immediately formalized into 
rules of procedure.^*^ These efforts to curb the use of the filibuster in the 
House have been supplemented and strengthened both by rule and by 
the rulings of Speakers as time has gone on, until today it is considered 
impossible to carry on a successful filibuster in the House. For example 
there is a rule that after the previous question is ordered, only one 
motion may be entertained to recommit the bill,^^ Otherwise, as fast 
as one such motion was lost another could be made. Likewise, the rule 
restricting the motions for adjournment to one, pending a motion to 
suspend the rules, is to expedite business.■*“ Similarly, the rule denying 
the right to debate points of order after a motion for the previous 
question is made, facilitates a final vote on closing general debate. 
These rules, together with those limiting speeches to one hour and 
prohibiting more than one speech to a member on the same question 
(as already described), render filibustering in the House today a diffi¬ 
cult task, which can be approached successfully only by a determined 
and well disciplined minority group with a full knowledge of all the 
parliamentary rules and a detailed plan for their action. Even then, 
it is doubtful that such delay could be extended over more than a few 
legislative days. 

The situation in the Senate is quite different. As filibustering in 
the House has declined, that in the Senate has grown. The rules of 
the Senate are designed to promote rather than to limit discussion, and 
this liberality is often abused by wilful men who put their desires and 
judgment above the general welfare. No doubt some are sincerely 
convinced that the action to which they are opposed is dangerous and 
undesirable, and they wish to convert the other members of the Senate 
to their viewpoint. But, in such a case, one would expect their dis¬ 
course (though perhaps long and exhausting, not only to the speaker 
but also to his hearers) to be at least germane to the subject. Often 
they are not. Senator Huey Long of Louisiana spoke for fifteen and 
a half hours in June. 1935, to force an amendment to the proposed 
extension of the National Recovery Administration. But his speech 

•JORule XV, CKiuse 3, and Rule XVI, Clause 10. 
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made no pretense of relevance; he included biographical sketches of 
various men and extensive quotations from Victor Hugo. He also 
added a number of recipes for Southern cooking. 

Long’s successor. Senator Allen J. Ellender, led a filibuster against 
an anti-lynching measure in the winter of 1937-38 which occupied 
the time of the Senate almost exclusively for six weeks. Ellender 
alone consumed a week in which he read extensive histories of peoples, 
ancient and modern. Senator Cole L. Blease of South Carolina often 
read historical sketches about Confederate heroes. Senator Rush Holt 

of West Virginia entertained the Senate in 1936 with the reading of 
Aesop’s Fables.^^ 

The longest one-man performance in the history of Senate filibus¬ 
ters, however, was that of Senator Robert M. LaFollette in 1908, 
when he spoke for more than eighteen hours against a currency bill. 
Other notable stoppages of public business occurred in 1881, 189Ck-91, 
and 1893. Flowever, since the adoption of the Twentieth Amendment 
one important weapon has been removed from the armory of filibuster- 
ers, namely, the constitutionally fixed adjournment. Before the amend¬ 
ment went into effect, the life of a Congress ended at midnight on 
March 3 in each inaugural year. This fixed date was a weapon for 
filibusterers for many years. They sought to gain their ends by com¬ 
promise. So many important measures lay pending on the calendar 
near the time of adjournment that their sponsors would often agree 
to the wishes of the filibusterers in order to gain the time needed for 
the passage of their bills. Now Congress fixes the date of its own 
adjournment by joint resolution and can change it in the same manner. 
Filibusters still can and do occur, but they are not so easy. Perhaps 
the adoption of an adjournment goal in the Legislative Reorganization 
Act of 1946 will restore the opportunity of filibuster.'*'* 

Another device which the Senate has adopted to correct the evil of 
delay is the closure rule. This rule, adopted on March 8, 1917, pro¬ 
vides : 'Tf at any time, a motion, signed by sixteen Senators, to bring 
to a close the debate upon any pending measure is presented to the 
Senate, the Presiding Officer shall at once state the motion to the 
Senate, and one hour after the Senate meets on the following calendar 
day but one, he shall lay the motion before the Senate and direct that 
the Secretary call the roll, and upon the ascertainment that a quorum 
IS present, the Presiding Officer shall, without debate, submit to the 
Senate by an aye-and-nay vote the question : Is it the sense of the 
Senate that the debate shall be brought to a close? and if that question 
shall be decided in the affirmative by a two-thirds vote of those votino* 
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then said measure shall be the unfinished business to the exclusion of 

all other business until disposed of. Thereafter no Senator shall be 

entitled to speak in all more than one hour on the pending" measure, 

and the amendments thereto and motions affecting the same, and it 

shall be the duty of the Presiding Officer to keep the time of each 

Senator who speaks. Except by unanimous consent, no amendment 

shall be in order after the vote to bring the debate to a close, unless the 

same has been presented and read prior to that time. No dilatory 

motion, or dilatory amendment, or amendment not germane shall be 

in order. Points of order, including questions of relevancy, and appeals 

from the decision of the Presiding Officer, shall be decided without 
debate.” 

As can easily be seen, the rule is very lenient. It requires the signa¬ 
tures of at least sixteen Senators to initiate action. Then there is a 
two-day delay. After a vote, if approved by two-thirds of those voting, 
there are still ninety-six possible hours of debate, one for each Senator. 
Only after closure is applied under this rule is there any limit on the 
length of time a Senator may speak. Even here the debate need not 
be relevant, although the motions must. Here alone does the Senate 
mention dilatory motions. 

This closure rule has seldom been used. Burdette reports that from 
1917 to 1939 it was invoked only thirteen times and on only four of 
these occasions was the motion adopted—two were on ratification of 
treaties. However, in all but three cases closure would have been 
adopted had a simple majority been sufficient. 

On one occasion, the adoption of the Reorganization Act of 1939, 
the Senate as well as the House agreed to a statutory limitation on 
debate. By this act, the President was authorized to transfer, consoli¬ 
date and even abolish certain governmental agencies by executive 
order. However no such change was to become effective until sixty 
days after its transmittal to Congress. If Congress, during that period, 
should pass a resolution of disapproval the plan was to be of no effect. 
Fear of a possible filibuster against such a resolution led Congress to 
agree to a limitation of ten hours of debate on such a matter, to be 
divided equally between those favoring and those opposing the resolu¬ 
tion. Thus both houses agreed to a limitation upon debate for a spe¬ 
cific type of business which, for the Senate, was a real concession. Its 
inclusion in a law effectively removed it from change by rule. This 
taw has now expired. Whether the precedent will be followed in the 
future is problematical. 

The usual approach to closure of debate in the national House of 
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Representatives is the motion for the previous question. As it now- 
stands, this rule reads as follows: “There shall be a motion for the 
previous question, which, being- ordered by a majority of members 
voting, if a quorum be present, shall have the effect to cut off all debate 
and bring the House to a direct vote upon the immediate question or 
questions on which it has been asked and ordered. The previous ques¬ 
tion may be asked and ordered upon a single motion, a series of motions 
allowable under the rules, or an amendment or amendments, or may 
be made to embrace all authorized motions or amendments and include 
the bill to its passage or rejection. It shall be in order, pending the 
motion for, or after the previous question shall have been ordered on 
its passage, for the Speaker to entertain and submit a motion to com¬ 
mit, with or without instructions, to a standing or select committee.” 
Forty minutes of debate are allowed whenever the previous question 
has been ordered on a proposition on which there has been no debate.-*® 
This time is divided equally between those favoring and those oppos¬ 
ing. However, if there has been any debate even though brief, this 
time is not allowed. 

This rule is far more drastic than closure in the Senate. For one 
thing, there is no requirement of a number of signatures to a petition; 
any member may make the motion, although it is usually made by the 
member in charge of the bill. Second, there is no delay, as in the 
Senate, in bringing the motion to a vote. Third, only a majority of 
those voting, a quorum being present, is necessary to carry the motion. 
Fourth, except for the forty minutes allowed in certain cases, there is 
no debate after the motion is once carried. This rule, justly adminis¬ 
tered, together with those already mentioned which are designed to 
prevent dilatory tactics, offers an adequate defense to the majority 
against any wilful group. 

Filibustering in the states awaits its Boswell. That it exists is well 
known. Its extent is uncharted, and the devices which have been 
adopted to curb it and the success which they have achieved have not 
been appraised. Burdette cites a few instances. One took place in 
Texas in 1908 when E. G. Senter talked for twenty-nine consecutive 
hours in the state senate in an attempt to force an investigation of 
charges apinst United States Senator Joseph W. Bailey. This effort 
was terminated by the furious legislators who abandoned their rules 
and voted him off his feet.-'® Another occurred in the unicameral legis¬ 
lature of Pennsylvania in 1788 when the ratification of the Constitu¬ 
tion was being discussed. Opponents broke the quorum by absenting 
themselv es and refusing to appear. They were finally brought in by 
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force.A third was in the Rhode Island Senate in 1924, when sena¬ 
tors and spectators were driven from the legislative hall by use of a 
stink bomb.'^^ 

In Massachusetts, the senate allows an hour and the house thirty 
minutes of debate after the adoption of a motion for the previous 
question. The senate allows ten minutes of debate on the motion and 
no member may speak for more than three minutes.®^ In the house, 
the member in charge of the measure is allowed to speak ten minutes 
after the previous question is ordered, and he may allow others to use 
his tinie.'’^ In the Virginia House of Delegates, pending a debate, any 
member may move the previous question or the pending question and 
in either case the motion is put to the house forthwith. Two-thirds of 
those present are necessary to force a vote on the main question, but a 
majority suffices to close debate on the immediately pending question, 
whatever that may be. If the motion for the previous question is car¬ 
ried, its effect is to put an end to all debate and bring the house to a 
direct vote (1) on a motion to commit, if that is pending, then (2) 
upon amendments reported by a committee, if any, then (3) upon 
pending amendments, then (4) upon the main question.®'* The Wis¬ 
consin Assembly requires fifteen seconders for the motion for the 
previous question.®® So also does the Minnesota House of Representa¬ 
tives.®*^ 


In the New York Senate, closure cannot be moved until the ques¬ 
tion has been under consideration for two hours. But when moved in 
order, it is not amendable or debatable and is put immediately. If car¬ 
ried by vote of a majority of the senators present, the pending measure 
takes precedence over all other business. The vote is taken upon the 
main motion and all amendments without further debate, except that 
any senator who may desire to do so may speak thereon not more than 
once and not exceeding five minutes. Upon the roll call, any senator 
may speak not to exceed five minutes in explanation of his vote.®® The 
Minnesota Senate permits the moving of the previous question only 
when demanded by a majority of the members present.®® In the Ohio 
Senate, three senators must second a motion for the previous question. 
But before it is put to a vote one motion to informally pass, one mo¬ 
tion to adjourn, one motion to take recess, one motion to lay on the 
table, and one call of the senate are allowed.®® In the Ohio House, five 
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members must second the motion. If the previous question is demanded 
while an amendment is pending, it applies only to the amendment and 
does not affect the main question.®^ 

Thus it can be seen that the state legislative bodies have, in general, 
seen the need for closure, but have approached the solution of the 
problem in a different manner from that followed in Congress, or at 
least in a way more drastic than that used in the Senate. 


Motions and Their Precedence 

The business of a legislative body is handled, in the main, through 
motions made by the members to advance the bills and resolutions on 
their way toward enactment. The rules deal with this subject and a 
rough uniformity has been developed which is often known by the 
name of “parliamentary law.” In its broadest sense, parliamentary law 
covers all matters concerning the organization and procedure of legis¬ 
lative bodies, insofar as it is not controlled by such higher forms of 
law as constitutions and statutes. Many of these matters have already 
been considered in this and previous chapters. At this point it seems 
desirable to give brief consideration to the devices by which the work 
of legislatures is done from day to day—the motions from the floor. 

The rules of the United States Senate provide that “When a ques¬ 
tion is pending no motion shall be received but—to adjourn ; to adjourn 
to a day certain, or that when the Senate adjourns it shall be to a day 
certain; to take a recess; to proceed to the consideration of executive 
business; to lay on the table; to postpone indefinitely; to postpone to 
a day certain; to commit; to amend. Which several motions shall have 
precedence as they stand arranged; and the motions relating to ad¬ 
journment, to take a recess, to proceed to the consideration of execu¬ 
tive business, to lay on the table shall be decided without debate.” 
“All motions shall be reduced to writing, if desired by the presiding 
officer or by any Senator, and shall be read before the same shall be 
debated. Any motion or resolution may be withdrawn or modified by 
the mover at any time before a decision, amendment, or ordering of 
the yeas and nays, except a motion to reconsider, which shall not be 
withdrawn without leave.” 

These are the general rules, but they do not exhaust the list. For 
example, motions to reconsider are not included in the list given in 
Rule XXII. This motion, its purpose, precedence, and effect will be 
discussed later. When the calendar is under consideration, the follow¬ 
ing motions are in order at any time as privileged motions with prece- 
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dence above all other motions except to adjourn, to proceed to the con¬ 
sideration of executive business, or questions of privilege; (1) a mo¬ 
tion to proceed to the consideration of an appropriation or revenue 
bill; (2) a motion to proceed to the consideration of any other bill on 
the calendar, which motion may not be amended; (3) a motion to pass 
over the pending subject, which if carried has the effect of leaving the 
matter in its place on the calendar without prejudice to its later con¬ 
sideration; and (4) a motion to place the pending subject at the foot 
of the calendar. These motions are decided without debate and have 
precedence over each other in the order named.®* It is also in order at 
any time for a Senator to move to lay before the Senate any bill or 
other matter sent to the Senate by the President or the House of Repre¬ 
sentatives, and any question pending at that time is suspended for this 
purpose. This motion is determined without debate.®^ A motion to 
refer is not open to amendment, except to add instructions. Motions 
to discharge a committee from the consideration of a subject lie over 
one day for consideration, unless taken up at once by unanimous con¬ 
sent.®® 


It would be impossible in the brief space which can be allotted here 
to the subject of motions to conduct the student through all of the 
maze of parliamentary law. It is a topic which has engaged the atten¬ 
tion of many brilliant men for their lifetimes. Yet every citizen in a 
democracy should know the elementary practice of deliberative bodies, 
as any one may be called upon, on short notice, to serve as chairman 
or secretary of a meeting. Simplified manuals by the score have been 
written for the use of clubs and private organizations. All are based 
on the rules developed in legislative assemblies. The newspaper ac¬ 
counts of legislative action mean far more to the citizen who knows 
what the technical phrases mean. Those who are elected or appointed 
to public office, where a knowledge of parliamentary procedure is 
required, find it easier to become acclimated to their new environment 
if its mode of transacting business is understood. 

For example, the term precedence, as applied to motions, merely 
means that when one motion already is pending, only one standing 
higher in the list is in order until the first one is decided. If in the 
course of debate in the United States Senate a motion is made, in order, 
to amend a pending proposal, it would be perfectly legitimate, before 
a vote on the amendment, for someone else to move that the whole 
matter be referred to a committee for further study. This would, if 
carried, take all pending amendments with it. Before further action 
could be taken it would be necessary for the committee to make a 
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report, and the bill would then take its place ag-ain at the foot of the 

calendar. Even while the motion to commit was still pending, still 

another Senator might move to lay the matter on the table. If this 

were carried, the bill and all motions concerning it would lie on the 

secretary s table until taken therefrom by a subsequent motion for that 

purpose made, in order, and carried. At any time, a motion to adjourn 

may be made; if it is carried the Senate adjourns and the pending 

business becomes its unfinished business of the next session, when it is 
in order. 


In the House of Representatives there is a requirement, similar to 
that in the Senate, that motions be reduced to writing on request of a 
member, and a provision that they may be withdrawn at any time 
before decision or amendment. As to precedence the House provides 
“When a question is under debate, no motion shall be received but to 
adjourn, to lay on the table, for the previous question (which motions 
shall be decided without debate), to postpone to a day certain, to refer, 
or to amend, or postpone indefinitely; which several motions shall have 
precedence in the foregoing order.” The House also has the interest- 
ing requirement that “no motion or proposition on a subject different 
from that under consideration shall be admitted under color of amend¬ 
ment. The object of this rule is, of course, to require amendments 
to be germane to the subject of the bill. It is difficult to see how riders 
could be added to appropriation bills, if this rule were strictly enforced. 

It will be noted that the order of precedence of motions in the House 
differs slightly from that in the Senate. Thus in the latter, motions to 
postpone indefinitely rank higher than motions to amend, to commit, 
or to postpone to a day certain, while in the House this motion stands 
lower than a motion to amend. Otherwise the two lists are quite simi 
lar. Questions of privilege in the House rank next below motions to 
adjourn.'"'* However, in the House a motion to adjourn may not inter¬ 
rupt a member who has the floor, or a call for the yeas and nays, or the 
^tual act of voting by other means, nor can it be entertained after the 
House has voted to go into Committee of the Whole. 

State legislative bodies have tended to follow the leadership of Con¬ 
gress in matters pertaining to parliamentary law. The principal reason 
for this lies in the full reporting of precedents and the exhaustive 
studies which have been made, particularly of the rulings of Speakers 
and chairmen of committees of the whole in the national House of 
Representatives. No state has such a wealth of material on her parlia¬ 
mentary law. Then, too. the high caliber of parliamentarians available 
to Congr ess has given the precedents of that body a prestige which few 
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states could equal and none surpass. Nevertheless, it may be of value 

to review the rules of a few typical states as they relate to motions and 
their precedence. 

In the Commonwealth of Massachusetts the senate rules provide: 
'‘When a question is under debate the President shall receive no motion 
that does not relate to the same, except a motion to adjourn . . . ex- 
cept ( 1) to lay on the table (2) to close debate at a specified time (3) to 
postpone to a day certain (4) to commit or recommit (5) to amend 

(6) to refer to the next annual session, (7) to postpone indefinitely.” 
These motions have precedence in the order stated.'^® The house in that 
state uses practically the same list except that it includes the motion “for 
the previous question ‘next below’ to lay on the table” and does not 
use the motion “to postpone indefinitely.” The purpose of the latter 
motion is, doubtless, accomplished by the motion “to .refer to the next 
annual session.” The house does have, however, another rule which 
is interesting in this connection. It reads, “A motion to adjourn shall 
always be first in order, and shall be decided without debate; and on 
the motions to lay on the table, to take from the table, for the previous 
question, to close debate at a specified time, to postpone to a time cer¬ 
tain, to commit or recommit, not exceeding ten minutes shall be allowed 
for debate, and no member shall speak more than three minutes.” 

In the state of New York, the rules of the senate list nine motions 
which may be received when a question is pending. They are, in the 
order of precedence: (1) for an adjournment, (2) for a call of the 
senate, (3) to lay on the table, (4) to postpone to a certain day, (5) to 
commit to a standing committee, (6) to commit to a select committee, 

(7) to commit to the committee of the whole, (8) to amend, and (9) to 
postpone indefinitely. The first three are decided without debate.^^ The 
New York Assembly uses the same list, except that a motion for the 
previous question appears just below the motion for a call of the house, 
and the motions to commit are not differentiated.^® 

The senate of the state of Ohio has the most complete list of the 
precedence of motions so far encountered. It is (1) to informally pass, 
(2) to adjourn, (3) to take a recess, (4) to lay on the table, (5) the 
previous question, (6) to proceed to the orders of the day, (7) to post¬ 
pone to a time certain, (8) to commit, (9) to amend, (10) to postpone 
indefinitely, and (11) to relieve a committee. The first five of these and 
the motions (1) to take from the table, (2) to go into committee of 
the whole on orders of the day, and (3) all questions relating to the 
priority of business, are decided without debate.*^^ The Ohio House of 

70 Rules of the Senate, Rule 46. 

71 Rifles of the House of Representatives, Rules 79, 80. 

Rules of the Senate, Rule 25. 

Rules of the Assembly, Rule 21. 

Rules of the Senate, Rxiles 83, 84. 
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Representatives in its rule relating to the precedence of motions does 
not mention the motion to pass informally/^ The motion to proceed 
to the orders of the day precedes both “to lay on the table” and “the 
previous question. Finally, there is no mention of a motion “to relieve 
a committee.” Otherwise the list is the same as in the senate. The 
rule in the house on the debatability of motions is the same as in the 
senate, except that the house adds two to the list of motions to be de¬ 
cided without debate: (1) the question of consideration, and (2) the 
suspension of rules/® 


Amendments 

An amendment is a proposal for a change in the main question, 
whether it be a bill, a resolution, or merely another motion. While it 
is pending, another motion “to amend the amendment” is in order, but 
this motion is not subject to further amendment.'^'* Once the amend¬ 
ment to the amendment has been acted upon, another proposal of like 
degree, but different in import, may be made and so on until the meas¬ 
ure under consideration has been perfected. Once an amendment has 
been adopted, it becomes a part of the main proposition, which is 
changed as proposed. A vote is then taken on the original proposal as 
amended, thus confirming the approval of the perfected form. The 
motions to postpone, refer, amend, for a recess, and to fix the day to 
which the House shall adjourn generally may be amended, but motions 
for the previous question, to lay on the table, to adjourn, or to go into 
Committee of the Whole may not. 

Ordinarily, amendments are not in order on the first reading of a 
bill, as this is for information and possible rejection only. A commit¬ 
tee may, however, propose amendments in its report which usually rec¬ 
ommends to the House “that the bill be amended as follows ■ and 

when so amended that the bill do pass.” By the approval of this report 
the House adopts the committee proposals as its own and the bill thence- 
torward contains the amendments proposed. The next stage for amend- 
ment is on second reading. This time the proposals for change are 
ottered from the floor and may be debated there. Once adopted they 
ccome a part of the bill. Often, however, the legislative body prefers 
to defer amendments until the Committee of the Whole stage where 
the bill IS read in full, section by section, and perfected before being 
reported back to the House for final approval. Action by the House 
approving the report of the Committee of the Whole, adopts any pro- 
posccl ch anges which, again, are incorporated into the measure. No 

Rules 62. 63. 
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amendments should be permitted on the third reading and final passage, 
except perhaps to the title. If a bill requires further perfecting at this 
point, it should be recommitted to the Committee of the Whole for this 
purpose. 

Engrossment, historically, is the act of writing a true or fair copy 
of a bill, including all amendments, “in a clear round hand,” so that 
the House may see it as it has been developed up to that point. The 
purpose is still the same, although engrossment is now done by type¬ 
writer or printing. Thus, if a bill comes back from a committee with 
amendments which are approved by the House, it is engrossed before 
going to the floor for debate and amendment, or before being consid¬ 
ered in Committee of the Whole. It is always engrossed before final 
passage, whether amended in Committee of the Whole or not, as the 
form in which it is transmitted to the other house must be perfect. The 
committee on engrossment, often a joint committee, is responsible for 
the accuracy of this work. In many jurisdictions, as we have already 
seen, there is also a committee on revision which examines the bills as 
to form and legal effect before final passage, and sometimes at earlier 
stages of their progress. An important function of this committee is 
to make those adjustments throughout a bill that become necessary 
when an amendment to one section affects other sections which have 
not been correspondingly modified. 


Reconsideration 

Legislative bodies are privileged to change their minds. The formal 
procedure by which this alteration in sentiment is expressed and g^ven 
effect is called reconsideration. The rule of the United States Senate 
on this matter is most complete. It states: “When a question has been 
decided by the Senate, any Senator voting with the prevailing side, or 
who has not voted, may on the same day or on either of the next two 
days of actual session thereafter, move a reconsideration; and if the 
Senate shall refuse to reconsider, or upon reconsideration shall affirm 
its first decision, no further motion to reconsider shall be in order unless 
by unanimous consent. Every motion to reconsider shall be decided by 
a majority vote, and may be laid on the table without affecting the 
question in reference to which the same is made, which shall be a final 
disposition of the motion.” Since only one motion to reconsider is 
in order—and by laying it on the table it is finally disposed of—it is 
common in the Senate, when a motion is passed, for its sponsor at once 
to move reconsideration and that the motion to reconsider be laid on 
the table. This action, which is customarily agreed to, prevents any 

77 Rules of the Senate. Rule XTII, Clause 1. 
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real foe of the proposal from making an attempt to secure a change in 
sentiment within the period allowed by the rule. 

When a matter upon which the Senate desires to change its action 
has been passed on to the House, the motion to reconsider must be 
accompanied by another requesting the House to return the papers. 
This latter motion is first put and if lost the motion to reconsider is also 
lost, since a legislative body can take action only on matters which are 
within its control.The House customarily accedes to such a request, 
as does the Senate when requested to return to the House papers which 
have come into its hands. 

The rule of the national House of Representatives on the subject of 
reconsideration reads as follows: “When a motion has been made and 
carried or lost, it shall be in order for any member of the majority, on 
the same or succeeding day, to move for the reconsideration thereof, 
and such motion shall take precedence of all other questions except the 
consideration of a conference report or a motion to adjourn, and shall 
not be withdrawn after the said succeeding day without the consent of 
the House, and thereafter any member may call it up for consideration, 
provided that such motion, if made during the last six days of a session, 
shall be disposed of when made.” The motion may not be used to 
bring back into the House a matter pending before a committee. A bill 
is not considered passed or an amendment agreed to if a motion to 
reconsider is pending, and the Speaker will not sign an enrolled bill 
until a pending motion to reconsider is disposed of. 

While the House rule is not as specific as that of the Senate con¬ 
cerning second requests for reconsideration, the Speaker has ruled that 
when a motion to reconsider has been agreed to and the vote taken, a 
second motion to reconsider may not be made unless the nature of the 
proposition has been changed by amendments. Also, as in the Senate, a 
bill or other matter which has passed out of the control of the House 
may be reconsidered only if the Senate or the President accedes to a 
request for its return. The motion may not be applied, however, to 
negative votes on the motion to adjourn, or for a recess, or to go into 
Committee of the Whole. 

In the Massachusetts General Court, the senate requires motions for 
reconsideration to be made on the same day as the vote affected, or on 
the next succeeding legislative day. Once a motion for reconsideration 
has been decided, that decision may not be reconsidered.**'^ In the house 
no question may be twice reconsidered. Debate on motions for recon¬ 
sideration is limited to thirty minutes, and no member may speak more 
than five minutes. If the motion relates to a subsidiary or incidental 

Rule xril. Clause 2. 

Rules of the House of Representatives, Rule XVII. 

Rules of the Senate, Rule 53. 
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question, such as a motion to amend, the debate is limited to ten minutes 
and each speaker to three.®^ 

In the Ohio General Assembly, the senate cautiously requires a spe¬ 
cial majority of the number of votes which would be required on final 
passage to vote in favor of the reconsideration of the vote by which 
a bill was lost, although it permits reconsideration of other matters by 
a majority of a quorum. This body also specifically authorizes action 
on a motion for reconsideration even though the papers may have 
passed from the control of the senate. The motion to reconsider is con¬ 
strued as an order to the clerk to request their return, but the senate 
does not wait to take action. When a motion to reconsider is laid on 
the table it does not carry the bill with it.®^ In the Ohio House of Rep¬ 
resentatives, on the filing of a motion for reconsideration, the clerk 
must immediately inform the house whether the papers are in the pos¬ 
session of the house. If not, a motion for their return must be made 
and the papers secured before action is taken on the motion for recon¬ 
sideration. When the vote on a bill is lost and the vote is reconsidered, 
the measure can only be referred to a standing committee. If the motion 
to reconsider is coupled, as is usual, with a motion to table, the motion 
to lay on the table is first disposed of. If lost, then a vote is taken on 
the motion to reconsider.®^ 

The Wisconsin Assembly permits any member to move reconsidera¬ 
tion in case of a tie vote, but no member may make the motion unless 
he voted on the question originally. The motion may be made on the 
same day as the original decision or on the following day, but it lies 
over one day before action. Debate is allowed on the motion to recon¬ 
sider only when the question proposed for reconsideration is debatable. 
Debate, when in order, is limited to three minutes for each member. A 
bill vetoed by the governor may not be reconsidered.®^ 


Suggested Problems for Study 

1. Report on the calendar system in 3 "our state legislative houses and 
make suggestions for its improvement. Do the same for your city 
council. 

2. Does 3 "our state legislature have a system for expediting unopposed 
business? If so, how does it operate? 

3. At what stage of progress does debate occur on legislation in your 
state legislature? In j^our city council? 


81 Rules of the House of Representatives, Rules 70, 71, 72. 

Rules of the Senate, Rules 93, 94, 95, 96. 97, 98. 

83 Rtiles of the House of Representatives, Rules 73, 74, 75, 76, 77. 

84 Rules of the Assembly, Rules 79, 79a. 
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4 . 

5 . 

6 . 

7, 

8 . 
9 . 


At what stages in the passage of a bill in your state legislature are 
amendments permitted? In your city council? 

Investigate and report on the use of the committee of the whole in your 

state legislature or city council. How far is the committee controlled 
by the rules ? 


Attend several sessions of your state legislature or city council and 
report upon the debate which took place. 

Write the history of filibusters in one or another house of your state 
legislature. In your city council. 


Criticize constructively the closure rules of 
lative bodies. 


your state and city legis- 


Compare and contrast the parliamentary law of your state house of 

representatives with that of the national House. Do the same for your 
city council. 



CHAPTER 14 


LEGISLATIVE PROCEDURE; ENACTMENT 

OF BILLS 

Decisions of a legislative body are made by vote of a simple or 
extraordinary majority. The vote is ascertained in one of several ways. 
The simplest is unanimous consent. The presiding officer states the 
proposition and says, “If there is no objection” it will be approved. 
Next in order of formality is the 7Jiz>a voce or voice vote. In this case 
the presiding officer says: “You have heard the proposal, all those who 
^re in favor will vote ‘Aye,’ ” and, after a pause, “Those opposed will 
vote ‘No.’ ” He judges by the volume of sound whether the question is 
carried or lost and announces his decision. If he is in doubt, or if his 
decision should be challenged by any member, a more formal type of 
voting would be used to determine the will of the house—the show of 
hands or a standing vote. In such cases, those favoring the measure are 
counted first, then those opposed, and the totals are announced, together 
with the result. 

In a large body, such as the national House of Representatives, 
tellers are appointed by the Speaker to make the count and report the 
total to him. This is known as a “division.” The most formal method 
of all is the roll call where the name of each member is called by the 
clerk, in alphabetical order by surname and his vote, expressed by voice, 
is recorded. The number voting for and against, as well as the result, 
is announced by the Speaker. The names of those voting for and 
against are entered on the Journal. This type of voting is usually re¬ 
quired ill the state legislatures on the final passage of bills, and it may 
be demanded under the rules in Congress when a record vote is desired. 
Some states have provided electric voting devices which accomplish the 
same result with a considerable saving of time, as will be explained 
below. 

In the United States Senate, every Senator present in the chamber 
when the roll is called must vote unless excused for reasons acceptable 
to the Senate. No vote may be cast after the result has been announced 
by the presiding officer, but a Senator may, for sufficient reasons, and 
with unanimous consent, change or withdraw his vote.^ In the House, 

1 Rules of the Senate, Rule XIT. 
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tellers are appointed when the Speaker is in doubt as to the result of a 
standing vote or whenever requested by one-fifth of those present, pro¬ 
vided a quorum is present. Thus as few as forty-four members may 
require tellers in the House and twenty in Committee of the Whole.^ 
Members of the House are required to vote on each question which is 
put unless they have a personal or pecuniary interest in the result. On 
House roll calls the list of members is called through once, then the 
names of those not voting on the first call are read and their votes taken 
if they are present. This allows time for those who are not in their 
seats during the first roll call to reach the chamber for the second if 
they are in their offices or at the Library of Congress or elsewhere 
about the Capitol. Bells are rung throughout the Capitol and office 
building to summon the members for this purpose, as they seldom spend 
the whole day in the chamber. 

In both the House and Senate the practice of “pairs’* is recognized. 
Under this system two members on opposite sides of some question 
that is about to come to a vote, who desire to have their votes recorded 
on the matter but who cannot be present to cast them, may agree to 
form a pair. These pairs are registered with the clerk, who announces 
them after the completion of the second roll call.^ The list of pairs is 
published in the Congressional Record as a part of the proceedings, 
immediately following the names of those not voting. This practice 
could well be abolished. These votes are cast without the benefit of 
debate. If one member of a pair is present, and as a result of the debate 
wishes to cast his ballot differently than he agreed to do with his paired 
opponent, he cannot do so. Pairs may be broken, but only by mutual 
agreement. General pairs, applying to all questions, can be entered into 
only on a purely political basis. 

Voting in state legislative bodies generally follows congressional 
rules, except for pairing which is not widely used. Members are quite 
generally required to vote unless excused. The number required to 
demand a roll call on a matter on which it is not required by the con¬ 
stitution varies. However, in one respect the states are in advance of 
Congress, The long, time-consuming roll call has been supplanted in 
many states by an electric roll-call device which permits the instantane¬ 
ous recording of the votes of all members by simply pushing a button 
at each desk. While these installations are not all identical they all per¬ 
mit instantaneous voting and immediate verification and provide a 
foolproof mechanical record of the vote cast. So rapidly do they oper¬ 
ate that roll calls are now taken on many matters formerly decided by 


•' ^/t>r^tnativcs. Rule \. Clause 5 . 
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viva voce vote. Electric voting devices had been installed by 1948 in 
fte unicameral legislature of Nebraska, the house and senate chambers 
m Louisiana and Virginia, and the house chambers in California, Flor¬ 
ida, Iowa, Michigan, Minnesota, Texas, West Virginia, and Wis¬ 
consin. Their value has now been demonstrated, and it is to be hoped 
that more of the states and even Congress will adopt them. They rank 
with efficient legislative reference and bill-drafting services as essential 
aids to the production of better laws. 


The Call of the House 

Legislative bodies customarily protect themselves against inability to 
conduct their business because of lack of a quorum by drastic rules to 
compel the attendance of absent members. These rules are also used by 
political majorities to force the attendance and participation of minori¬ 
ties , under certain circumstances they may also be turned to the advan¬ 
tage of a minority. Thus when the minority of a house constitutes a 

majority of a quorum it may force a call and a record vote on a most 
embarrassing topic. 

The United States Senate provides that if at any time during a ses¬ 
sion a question shall be raised by any Senator as to the presence of a 
quorum, the Presiding Officer shall direct the secretary to call the roll 
and announce the result. On such a roll call, whenever it is found that 
a quorum is not present, a majority of the Senators present may direct 
the sergeant at arms to request and, when necessary, compel the attend¬ 
ance of absent Senators. Pending the execution of the order, no busi¬ 
ness may be transacted except to adjourn."* This is, in effect, a call of 
the Senate. 

The House of Representatives has two different rules dealing with a 
call. There, in the absence of a quorum, fifteen members, including the 
Speaker if he is present, are authorized to compel the attendance of 
absent members. In all calls of the House the doors are closed, the 
names of the members are called by the clerk, and the absentees noted. 
Those for whom no sufficient excuse is made may, by order of a major¬ 
ity of those present, be sent for and arrested, wherever they may be 
found, by officers appointed by the sergeant at arms for that purpose, 
and their attendance secured and retained. The House determines upon 
what condition they shall be discharged. Members who voluntarily 
appear are immediately admitted to the hall of the House and report 
their names to the clerk.® This rule was adopted in 1789 and with 
minor amendments still is in use. However, in times of obstruction it 

Rules of the Senate, Rule V. 
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has not been found wholly efficient and for most cases is superseded 
by the alternative procedure described in the following- paragraph. 

Under the alternate call procedure, whenever a quorum fails to vote 
on any question, and a quorum is not present and objection is made for 
that cause, unless the House shall adjourn there is a cal! of the House. 
The sergeant at arms forthwith brings in absent members, and the yeas 
and nays on the pending question are at the same time considered as 
ordered. The clerk calls the roll, and each member as he answers to 
his name casts his vote on the pending question. After the roll call is 
completed each member arrested is brought by the sergeant at arms 
before the House, whereupon he is noted as present, discharged from 
arrest, and is given an opportunity to vote and his vote is recorded. If 
those voting on the question and those who are present and decline to 
vote together make a majority of the House, the Speaker declares that 
a quorum is constituted and the pending question is decided by a major¬ 
ity of those voting. Thereupon further proceedings under the call are 
dispensed with. At any time after the roll call has been completed, the 
Speaker may entertain a motion to adjourn, if seconded by a majority 
of those present as ascertained by actual count by the Speaker. If the 
House adjourns, all proceedings under the rule are vacated.** This rule 
was adopted in 1896 to remedy the deficiencies of the older rule al¬ 
though the earlier rule was not revoked. Under this new rule the call 
is automatic unless the House adjourns. 

It will be noted that both in the Senate and House the call of the 
House is used only to compel the attendance of a quorum. In the 
states, the call may be and sometimes is used for broader and more 
political purposes. The breadth of the rule in the senate of New York 
indicates how this is possible. It reads: “For the purpose of securing 
the attendance of Senators, a call of the Senate may be ordered at any 
time, such call shall not to be in order after the voting on any question 
has begun, nor after the third reading of a bill has been completed, nor 
after the motion to close debate has been ordered . . . unless it shall 
appear i^on an actual count by the President that a quorum is not pres¬ 
ent. Of course, if the call is requested at the proper time, it need not 
relate to a quorum at all, but only to securing the attendance of senators 
under this rule. The New York Assembly provides that when fewer 
members than a quorum vote, a motion may be made to close the doors. 

le roll IS called by the clerk and, if a quorum is present, whether an¬ 
swering to the roll or not, the speaker may order a roll call vote, and 
allure to vote is a contempt for which the member may be expelled 
contempt is purged.® When members are absent, those present 

<5 Ibid., Rule XV. Clause 4. 
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may take such action as they may deem necessary to secure their pres¬ 
ence. They may suspend them from the service of the house for a given 
period, or inflict such censure or pecuniary penalty as they may deem 
just if insufficient excuse is offered. For the purpose of compelling 
attendance a call is authorized except after a main question has been 
ordered, or after the voting has commenced, or after the third reading 
of a bill has been completed.® 

In the Ohio General Assembly, the senate permits a call on request 
of any member, provided three others second the demand. No special 
circumstances are required.^® In the house of representatives a call 
may be demanded at any time by two members.In the Wisconsin 
Assembly fifteen members must demand the call. A call is in order at 
any time except after voting has begun, and it has no relation to a 
quorum.^- In the Minnesota Senate, the largest in the nation, any one 
member may order a call.^® The house of Minnesota requires ten to 
initiate a call. But until all members are present, lifting of proceedings 
under the call requires a two-thirds vote. When all are present a major¬ 
ity suffices.^^ Neither house of the Massachusetts General Court in¬ 
cludes in its rules any provision relating to calls except that in the 
house, when it appears to the presiding officer that the presence of a 
quorum is endangered, he must order the doors closed until the house 
takes action upon the pending matter.^® 

Third Reading and Final Passage 

Since no amendments are admitted, except to the title, on the third 
reading of a bill, this reading is usually by title only. The bills are read 
in the order in which they stand on the calendar. Following the reading 
the presiding officer says, “Third reading of the bill. The clerk will call 
the roll.’* After a short pause to permit any motion for reference, the 
clerk begins the call of the roll. Once the call has begun it cannot be 
suspended or interrupted until it is completed and the result announced. 
In most of the states, constitutional provisions require that, on the final 
passage of a bill, a number of members equal to a majority of all those 
elected to the body must favor it in order that it be passed. There is 
no such requirement in the federal Constitution, and Congress fre¬ 
quently passes bills by a mere majority of a quorum. Similarly the 
state constitutions usually require a record vote on final passage, which 
is entered in the Journal. Again the federal Constitution is silent and 

Ihul'.. Rule 26E. 

10 of the Senate, Rules 14—18. 

11 Rules of the House of Representatives, Rule 36. 

Rules of the .Assembly, Rules 89-94. 
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Congress passes many bills without a record vote. The adoption by 
Congress of an electrical voting device would permit a record vote on 
all measures without the time-consuming delay of a roll call. 

After the roll call is completed, if the bill has received a constitu¬ 
tional majority, the engrossed measure is signed by the presiding officer. 
The clerk then prepares a message to the other house (except in the 
unicameral legislature of Nebraska) and if it is passed there the meas¬ 
ure is ready for enrollment. Only a few city councils retain the bicam¬ 
eral plan. Ordinances receive consideration by only one body in prac¬ 
tically all cities of our country. 


Consideration in the Second House 

Bills originating in the Senate, when passed by that house, are sent 
to the House of Representatives, accompanied by a formal message 
informing the House of their passage and requesting their considera¬ 
tion. Bills originating in the House of Representatives, after passage, 
are sent to the Senate in like manner. Bills may originate in either 
house, except revenue bills, which are required by the Constitution to 
originate in the House. Notwithstanding this requirement, the Senate, 
by extensive amendments or by the substitution of completely new bills, 
has been able to exercise considerable control even over these measures. 

Upon receipt of a message from the other house transmitting a bill 
which has been passed by that body, the message is read and the bill 
given its first reading. The message serves as an introduction of the 
bill to the second house, and the bill, after reading, is referred to a 
standing committee as a newly introduced measure.^® If there is already 
pending on the calendar of the second house a bill of similar import, 
the bill already passed by one house may be substituted, by motion, for 
the pending measure, and in such case the substituted bill takes the 
position already reached on the calendar by the companion measure. 

Committee consideration of bills from the other house in the second 
house is exactly the same as that given to bills which originate therein. 
The committee may pigeonhole the bill, if not required to report all 
measures, or it may recommend its rejection, or it may propose its 
approval, with or without amendments. When reported by committees, 
bills from the other house take their place at the foot of the calendar 
among the bills reported on the same day and advance to the head of 
the calendar like any other bill which is not made a special order. Men- 
tion has already been made of the exceptional procedure in Ohio, where 
the joint rules give preference in consideration by the second house to 
b^s already passed by the other.^" But this is not the general rule. 

Rule XXIV. Clause 2. 

Jolut Knlcs, Ohio General Assembly, Rule 22. 
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Comity between the two houses requires that the sponsor of a bill be 
notified of the time of its consideration in the second house and that he 
be permitted to explain it to and defend it before the committee to 
which it has been referred in that body. This notice is given by the 
chairman. However, since the sponsor cannot manage the considera¬ 
tion of his bill on the floor of the second house, this duty devolves 
either on the chairman of the committee reporting the bill or upon the 
sponsor of the companion bill (if there is such) for which the measure 
has been substituted. 

When a bill already passed by one house is passed without amend¬ 
ment by the second house, it is ready for enrollment. This is simply a 
final engrossment, now usually accomplished by printing. The term 
enrollment originally signified the writing of the measure on the official 
parchment roll containing the acts of the legislative body. Nowadays, 
five to ten copies are printed on heavy linen paper after careful proof¬ 
reading by the committee on enrollment. On report from this com¬ 
mittee, one copy of the act is signed by the presiding officer, attesting 
to its passage, and this copy is sent to the house of origin with a 
message reporting its adoption. The presiding officer of that house 
also signs it, and the enrolled bill containing both signatures becomes 
a legislative act and is transmitted to the executive for his approval. 
His consideration and disposition of the acts are described in 
Chapter 18. 

Bills from one house which are amended in the second house, how¬ 
ever, must be returned by the second house to the house of origin with 
a message requesting concurrence in the amendments. The originating 
house may concur at once, in which case the bill becomes an act and is 
returned to the second house with a message indicating that the amend¬ 
ments have been agreed to. The bill is then ready for enrollment, as 
indicated above. 

When the house of origin refuses to concur in the amendments 
made by the second house, it is customary for the motion of noncon¬ 
currence to be coupled with a request for a conference. The second 
house, on receipt of a message indicating such nonconcurrence and 
containing a request for the appointment of a conference committee, 
usually accedes to the request by motion. The presiding officer there¬ 
upon names the managers on behalf of the second house, and a mes¬ 


sage is sent to the house of origin, informing it of the agreement to 
a conference, naming the members who will represent the second house 
and asking for the appointment of a similar committee of conference 
on behalf of the house of origin. On motion, the presiding officer ap¬ 
points such managers and they meet with those representing the second 
house to consider the matters of difference and work out a compromise. 
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The manner of their operation has been described in an earlier chap¬ 
ter.^® It should suffice to say that when they have agreed upon a report 
it is submitted in identical form to both houses, which must approve 
or reject it as a whole and without amendment. If both houses approve, 
the bill is ready for enrollment. If they disagree, the bill is lost, unless a 
new conference is held and a report acceptable to both houses is pre¬ 
sented and agreed to. Second and even third conferences are not un¬ 
known. Certain types of legislation such as appropriation bills simply 
must be passed in some form if the government is to continue to oper¬ 
ate. For this reason a favorite tactic of pressure groups, operating 
through members of the conference committee, is to force their propos¬ 
als through as a part of a conference report, as a rider on an appropri¬ 
ation act. The only protection against this in Congress is the point of 
order against new matter in such a report. In many of the states even 
this safeguard is not available. When conference committees are free 
to insert any new matter they desire, the conference managers can 
virtually write a bill. Such a measure, coming before the two houses 
without notice (since such reports are privileged) and near the end of 
the session when the calendars are full and every member feels har¬ 
assed, cannot receive adequate consideration. Yet they must accept the 
report, without amendment, or lose the opportunity for legislation until 
another session. Under such circumstances, many feel that to approve 
the report is the lesser of two evils. The adoption of unicameral legis¬ 
latures is the only certain way to avoid these evils and ancient for¬ 
malities. 


Passage Over a Veto 

In the national government and in every state except North Caro¬ 
lina, acts of the legislature become law only after approval by the chief 
executive. His disapproval is called a veto. Unless prevented by the 
adjournment of the legislative body, the President or the governor must 
return all vetoed bills to the house in which they originated with a 
statement of his objections. His procedure in considering them will be 
dealt with in Chapter 18. At this point we will examine merely the 
process of dealing with such messages when they have been returned 
to the legislative body. 

Vetoed acts are returned to the house in which they were originally 
introduced accompanied by a message from the chief executive. This 
message is read by the clerk at the request of the presiding officer. The 
question then automatically arises and is stated by the presiding officer, 
Shall the act become a law, the objections of the President (or gover¬ 


ns Cf. Ch. 10. 
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nor) thereto notwithstanding-?” Any member may then move that 
consideration of the question be postponed indefinitely or that the mat¬ 
ter be laid on the table, if he is not willing to see the veto overridden. 
But if the sentiment of the house is against the executive’s action and 
a sufficient number of members agree (an extraordinary majority 
usually is required) the question may be voted upon at once, or con¬ 
sideration postponed to a time certain in order that the members may 
have an opportunity to study the message. 

If the question is decided in the affirmative by a constitutional ma¬ 
jority, the act is sent to the other house with a message indicating the 
action taken. The veto message from the executive and the message 
from the first house are read in the second where action is taken as in 
the house of origin. If both houses determine that the act shall become 
law, despite the objections of the executive, the enrolled act, signed 
by the presiding officers with a statement as to its passage over the veto, 
is filed with the secretary of state. It is published by him with the other 
laws enacted by the session in the same manner as if it had been ap¬ 
proved by the executive, except that in the place of the executive’s 
printed signature there is a statement as to the veto and repassage. 

When the legislature and the executive are of the same political faith 
or where the majority of the opposite party in the legislature is too 
small to muster the required three-fifths, two-thirds or three-fourths 
vote to override a veto, the veto usually stands. However, when the 
governor and legislature are politically antagonistic, vetoes are fre¬ 
quently overridden. In such a situation the governor uses the veto 
power to embarrass his political opponents and they are just as willing 
to use their power to override the veto in order to embarrass him. 
Under these conditions, the legislative body does have the last word. 


Improving Legislative Procedure 

Those legislative bodies whose sessions are limited in length by con¬ 
stitutional provisions must work from the opening of their proceedings 
against a fixed deadline for the completion of their business. Others 
make their own decision on adjournment, but agreement between the 
two houses on the actual date is usually reached only about two weeks 
before the time agreed upon for closing. Even in these bodies there is 
a general understanding that the session will not last too long. In the 
agricultural states, the farmers want to get back home in time to do the 
spring plowing. In all the northern states, an effort is made to adjourn 
])cfore warm weather sets in, that is by June first. In an election year. 
Congress becomes restive about Augu.st first, if adjournment has not 
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been reached. The members wish to return home to begin their cam¬ 
paigns for re-election. 

Whether the date of adjournment is known for a long time or a 
short time, it seems universal that the last few weeks of a session are 
extremely hectic and that legislative business is never completed. No 
example is known in modern American history of a legislative body, 
national or state, which has adjourned with its business all completed, 
that is, without any items remaining in committee or on the calendar. 
This seemingly inefficient result is due in part to the lack of restraint 
upon the number of proposals introduced, the inefficiency of commit¬ 
tees, the retention of obsolete rules of procedure, undesirable constitu¬ 
tional limits on the frequency and length of sessions, the inexperience 
and lack of skill of the members, their apathy toward doing a complete 
job, a lack of planning, a lack of leadership, and the inherent ineffi¬ 
ciency of the bicameral system. Many of these defects can and must 
be remedied if the legislative organs of our government are to become 
adequate to the demands of a modern age. 

During the early weeks of a session, meetings of the legislative body 
occur on only a few days of each week, usually beginning on Tuesday 
and adjourning on Thursday. As the session wears on and the intro¬ 
duction of bills gives way to committee work as the principal business, 
Fridays are added, then Mondays, and finally Saturdays. During the 
last month of a session, except in the smaller states, members seldom 
go home for the week end. The right of the members to a week-end 
recess, however, is definitely recognized in many states. Ohio even pays 
mileage at five cents per mile for one trip each way each week during 
tlie session, paid at the time of adjournment. Unexcused absences re¬ 
sult in a pay reduction of twenty dollars for each day.^^ 

During the early weeks of the session, both in the states and in Con¬ 
gress, most of the bills are introduced. Reference has already been 
made to devices for restricting introduction to this period. The split 
session, as in California and New Mexico, is one method. Another is 
the fixing of a deadline for introduction and requiring unanimous con¬ 
sent or leave of a majority of the house for the introduction of bills 
at a later time. Neither of these devices is very successful. The split 
session has failed in large part because of the unwillingness or inability 
of members to introduce finished bills in the first thirty-day period, the 
delays in printing, and the laxity in permitting new bills after the sec¬ 
ond portion of the session begins. The deadline device is also com¬ 
monly evaded. Something seems to be necessary to limit the quantilv 
and to improve the quality of bills introduced. 


Ohio General Code, 1940, See. 50. 
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Some idea of the magnitude of the problem can be gained from a 
study of the number of bills introduced and passed in the legislative 
sessions of 1933-34 in the states. New York led in the number of 
proposals made with 4,427, followed in order by Minnesota with 3,769, 
and California with 3,669. More than half of the states had more than 
one thousand proposals each. In bills passed, Florida led the list with 
1,914, followed by North Carolina with 1,407, Tennessee with 1,078, 
and California with 1,059. Except for Florida, this exuberance can 
be explained by the fact that the bulk of the new laws were special or 
local in character. Florida salvaged most from the bills introduced, 
74.65 per cent of them becoming law. She was followed in this by 
North Carolina with 56.99 per cent, New Hampshire with 56.70 per 
cent, Idaho with 56.45 per cent, Maryland with 55.74 per cent, Ver¬ 
mont with 55.31 per cent, and South Carolina with 54.81 per cent. All 
of the others passed less than half of the bills introduced, the lowest 
percentage being in Kentucky, with 11.54. 

As the purpose of the study from which these figures were taken 
was to indicate the cost of legislation, the report contains data on this 
subject also. With the exception of Kansas and Louisiana, for which 
no figures were obtained, the highest cost per bill considered was in 
Ohio with an average of $1,694.74 each. Pennsylvania was second 
with $533.91, and West Virginia third with $526.82. The lowest re¬ 
corded cost was in Tennessee where it averaged only $34.40 per 
bill. Later figures for Ohio, covering the 1937 to 1940 period, show 
a lower average—only $631.20 for 1937—38 and $694.63 for 1939-40, 
but this average is still the highest among the states. The cost per bill 
enacted in Ohio in the same bienniums was $2,944.02 and $3,093.45.“° 

One reason for this seemingly high cost per bill introduced in Ohio 
lies in the fact that so few measures are presented. In 1933 there were 
only 626. In 1937 there were 1,395 and in 1939, 1,002. This small 
number of proposals is not due entirely to the self-restraint of the indi¬ 
vidual members. One reason lies in the existence of an efficient bill- 
drafting and reference service which actually drafts or redrafts all bills 
which are introduced. Duplications and ill-conceived proposals are 
caught at this early stage and eliminated. However, such a service will 
not always operate in this manner, as witness the large numbers of bills 
introduced in New York and Pennsylvania which have excellent draft¬ 
ing services. Another factor in the limitation of legislative fecundity 
in Ohio is the reference committee of the house whose functions have 
already been described."^ In addition to the considerable number of 

20 Figures compiled by Norman M. Yoder. Unpublished manuscript, Ohio State Uni¬ 
versity, 1940; cf. The Cost of Legislation (Department of Legislative Research and Draft¬ 
ing, Duke University, Durham, N. C., 1934). 

21 See Chapter 12. 
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measures which are returned to their sponsors or consolidated after 
introduction, the fact that every measure will have to undergo the scru¬ 
tiny of this committee acts as a deterrent to hasty and ill-considered 
proposals. Members consult the chairman of the reference committee 
in advance; in many cases, this results in their accomplishing their ob¬ 
ject by amending some pending bill rather than by introducing a sepa¬ 
rate new measure. 

Another important way of reducing the volume of proposals, as well 
as of legislation, is to forbid special legislation in any case in which a 
general law can be made applicable. Such a change can be made by con¬ 
stitutional amendment, but it may also be accomplished by rule of the 
legislative body. Finally, the legislative body may reduce the volume 
of detail which it must handle and concentrate its attention on general 
policies by delegating to administrative agencies the maximum discre¬ 
tion possible under the fundamental law, thus enabling minor matters 
to be dealt with by administrative rule or regulation. Such a policy 
should always be accompanied, however, by a strengthening of the con¬ 
trols over administration in order to prevent the rise of an irresponsible 
bureaucracy. 

One of the principal advantages of a reduction in the number and 
improvement of the quality of bills introduced is that it would make 
possible a committee hearing and report on every measure. One of the 
main arguments for giving committees the power to pigeonhole bills 
is that there is not sufficient time to consider every bill; another is that 
there are many which do not merit the attention of the house, or even 
of the committee. The Massachusetts rule that every bill must be re¬ 
ported upon and that there must be a hearing on every bill is a good 
one, although probably impractical under present conditions in many 
jurisdictions.*" A decent consideration for democratic principles would 
seem to require that the whole house, rather than a committee, make 
any decision which would cause the defeat of legislation. Such a policy 
would not necessarily clog the calendars since adverse committee re¬ 
ports, when agreed to by the house, effectively dispose of legislation 
without its ever being placed on the calendar. 

Even though committees report favorably on only a fraction of the 
matters referred to them, after a few weeks of the session the calendar 
begins to grow in lengih, until it becomes impossible for the house to 
take final action on each legislative day on all matters listed on it. 
Emphasis at this stage is placed on committee work rather than on 
debate and on final passage of bills. Consequently, sessions on four, 
five, or even six days each week are delayed until the house has fallen 
hopeless ly behind in its work. Since the major objective of the legis- 

Joint Rules, Afassacliusctts General Court, Rule 10. 
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ature is production of needed laws, emphasis from the opening of the 
session should be placed on completion of business. The first day the 
house IS unable to complete the business on its calendar should be the 
^gnal for lengthening the work week. The order of business, “Third 
Reading and Final Passage of Bills,” should come at the head rather 
than the foot of the daily order of business. 

As has already been pointed out, another device to facilitate the 

clearing of the calendar is to devote an hour each day to the passing of 

unopposed bills, as is done in Massachusetts and in the United States 

Senate. Much legislation which is passed is adopted by a unanimous 

vote. Its consideration should not be deferred, and the bill perhaps lost, 

w lile the house debates at length some controversial measure. The 

Consent Calendar of the national House of Representatives is a feeble 
step in this direction. 

In the national House of Representatives, great power is given the 
Committee on Rules to bring in special rules of order for the debate 
and amendment of important bills. Were it not for this, more legisla¬ 
tion of vital importance would die on the calendar at adjournment than 
is now the case. In the states, a similar device is used. As the calendar 
becomes so crowded that it is obvious that there will be no time to con¬ 
sider all items, authority is delegated to a steering committee (often the 
committee on rules) to select from among the bills on the calendar 
those to be brought up for consideration. Their report is not submitted 
to nor approved by the house. It appears when the calendar is pub¬ 
lished. The selected bills are listed above a heavy black line, while 
those not chosen for preferential treatment are listed below the line. 

When the appropriate order of business is reached these bills are 
taken up and disposed of in order. However, no bill below the line may 
be taken up except by unanimous consent, even though there may be 
time remaining. Such an extreme delegation of power as this seems 
both unnecessary and undesirable. The house virtually abdicates its 
power to determine its own business in favor of a small group which 
may be controlled by special interests. Six day sessions, and even eve¬ 
ning ones, seem preferable. Even more desirable would be the removal 
of limits on length and frequency of sessions. 

As the final days of the session approach, the requirement that com¬ 
mittees of the second house hold hearings and make reports on bills 
already passed by the other house becomes a mere fiction. During the 
last two or three active days, when each house is trying desperately to 
salvage what it can of its own bills, the flood of measures sent from one 
house to the other is overwhelming. Despite the almost universal re¬ 
quirement that bills be considered in committee meetings and that only 
those present at such a meeting may vote on the committee’s recom- 
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mendation, instances are common of the circulation of a committee re¬ 
port form on the floor, accompanied by a copy of the bill, so that 
members of the committee may read and sign, and the bill be reported. 
Far better than such a farcical lack of consideration in the second house 
is a comprehensive scheme of joint committees, so that one hearing 
suffices for both houses. The assertion that one house acts as a check 
on the other in the end-of-the-session rush is absurd; actually, the great 
bulk of the legislation is forwarded from one house to the other too 
late to be given careful study. 

Conference committees, too, must do most of their work in the 
hectic end-of-the-session rush. Since most bills are not transmitted 
from the first house to the second until late in the session, differences 
between the two houses cannot appear until the session is nearly over. 
Thus the committees of conference work under tremendous pressure. 
The members of such committees know that unless they can produce a 
report which is acceptable to both houses, the bill is lost for the session. 
They also know that because of the pressure and time limitations, the 
houses will accept something less than they really want in order to 
salvage a part of the legislation. Pressure groups also know that if they 
can get one of their men on the conference committee, they can come 
close to controlling the result. One forceful member can dictate the 
conference report and easily dominate the situation, particularly if the 
committee is not restricted to the matters at issue between the two 
houses, as is often the case in the states. 

The real corrective for the evils of the conference committee is, as 
Senator Norris so often pointed out, to adopt unicameralism. That 
this is a practical solution is demonstrated by the state of Nebraska. 
Experience there has amply justified the expectations of the advocates 
of the new system. But such major changes come slowly. In the mean¬ 
time some steps can be taken to improve the present procedure. Every 
state would do well to adopt the congressional rules covering commit¬ 
tees of conference. Particularly important is the right of any member 
to raise a point of order against the inclusion in a conference report 
of any new matter. Conference committees should be strictly forbidden 
to suggest the change of any section already approved in identical form 
by botli houses, and should be confined to reconciling the points of dif¬ 
ference. Even in this they should be limited by the extremes already 
approved. Thus if the Senate proposes an automobile speed limit of 45 
miles per hour and the House one of 35 miles per hour, they could pro¬ 
pose to compromise on either figure suggested, or any figure between, 
but not a new one higher than that proposed by the Senate or lower 
than that proposed by the House. If these rules are violated, it should 
be possible for a private citizen to attack the law. 
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It would also be highly desirable to have all conference reports 
printed in the Jourytal and lie over for a day for study by the members 
before they are called upon to vote on them. This could be done except 
on the final day of the session. Of course, there would be the risk of 
disagreement on reports submitted on the next to the last day, and it 
might then be too late for a second conference. Such a device as this 
really would require the removal of limitations on the frequency and 
length of sessions. But, as already pointed out, this is a desirable 
reform in any event. 

The last legislative day of a session is always hectic. It may begin 
in the usual manner, but it seldom ends before dawn the next day. 
When midnight arrives, the clock is stopped, or a flag is hung over its 
face to preserve the fiction that the day has not ended, and the tired 
legislators continue their labors until the “wee sma* hours” or beyond. 
Considerable horseplay may occur while the house is awaiting reports 
of conference committees or during other lulls in the proceedings. And 
to expect keen judgment and deliberation after eighteen consecutive 
hours or more of session is obviously ridiculous. Many things are done 
in haste of which the members repent at leisure. But what has been 
done is hard to undo, at least until the next session. 

One favorite device on this last day is to permit each member to 
call up one bill which is already on the calendar for third reading and 
final passage. Of course, some members have not succeeded in getting 
any bills on the calendar. They have no benefit from this procedure. 
But many members do, and this is their one opportunity to justify 
themselves to their constituents. Most of the important bills have 
already been passed or defeated. These measures have been selected by 
the Steering Committee or by the house for preferential treatment, and 
they have already been disposed of. Most of the bills remaining on the 
calendar are unimportant special or local measures, or bills which are 
opposed by powerful interests and on which the members wish to avoid 


a record vote. 

Giving each member the privilege of calling up one bill does not 
mean that it will necessarily be passed. Frequently it is not. On the 
other hand, since every member has a measure of his own, there is a 
distinct tendency toward “log rolling,” and far too many bills of small 
merit are passed in this final session. Except for the fact that they must 
also pass the second house, and there is not sufficient time for that, more 
inconsequential bills would become law than do. Advocates of bicam¬ 
eralism will be sure to cite these facts as proof of the merits of a sec¬ 
ond house. On the contrary, since both houses follow the practice, both 
are equally guilty. The remedy is not a second house, but abolition of 
the practice. There may be some merit in allowing each committee to 
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call up one bill on the last day, but there is none in allowing' this to be 
done by every member. 

The physical strain and the inevitable blunting or dulling of judg¬ 
ment which the last day of the session now entails, calls for a drastic 
remedy. Once again the constitutional limitation on the length and fre¬ 
quency of sessions comes up for indictment. If the members were not 
forced to adjourn, they could stay long enough to complete their busi¬ 
ness. But even then, when two houses have agreed to adjourn, they 
will adjourn when the time arrives, whether the business is finished or 
not. And, of course, the business of a legislative body is never finished. 
The work of lawmaking in a modern government is, or should be, a 
continuous process. One cannot anticipate all emergencies. They should 
be handled as they arise. Special sessions may be called by the chief 
executive for the purpose, but often he fails or refuses to call such a 
session even though it is badly needed. 

A thoroughly adequate solution for this problem demands contin¬ 
uous legislative sessions. This does not mean that the legislators should 
remain at the capital twenty-four hours of each day on every day of 
their term of office. Instead, they should meet periodically during their 
term, just like a city council or board of county commissioners. Per¬ 
haps a session once each quarter would suffice. This might last for a 
week or a month. Any business remaining unfinished could be carried 
over to the next meeting. Thus, only at the end of their term of office 
—two or four years—would it be necessary to clear the legislative 
calendars of pending measures to allow a newly elected legislative body 
to start anew. 

Surprising though it may seem, except in those states which have 
constitutional limits on the duration of the session, such a proposal as 
that just made can be accomplished without constitutional change. All 
that is necessary is that the legislators refuse to adjourn sine dic^^ 
until the end of their term, taking recesses as required to a day certain 
or until called together by the presiding officer. If this is felt to be too 
drastic without express constitutional sanction, the constitution could 
be so amended as to provide for quarterly sessions. With such frequent 
meetings the power of the chief executive to call special sessions would 
become so unimportant that it might be removed. If felt necessary, the 
right to call special sessions could be reposed in the officers of the legis¬ 
lature. Obviously, all this would be easier to accomplish and more ac¬ 
ceptable to the voters if the legislative body were unicameral. There 
might well be some misgivings about having the cumbersome, un¬ 
wieldy, and expensive bicameral bodies meeting so frequently. 

-3 die means without day; that is, an adjournment without setting a time to re- 
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Another advantage in holding quarterly continuous sessions lies in 
the abolition of the pocket veto, except, perhaps, at the end of the con¬ 
stitutional term. Now, in many jurisdictions, when the return of a bill 
which has been submitted to the governor is prevented by the adjourn¬ 
ment of the legislative body, he may, by simply refusing or neglecting 
to sign the measure, cause it to be lost. If the legislature is still in ses¬ 
sion, and the limit of time allowed for the signature of the executive 
has expired, the bill may become a law without his signature. Contin¬ 
uous sessions would force the governor to take a stand on all measures 
submitted to him. This is an important matter, since the great majority 
of bills submitted to the executive for consideration reach him so late 
in the session now that the pocket veto is easily used. If he had to make 
his objections known to the next quarterly session, there would be an 
opportunity to override the veto if it were felt wise to do so. 

Quarterly sessions would also make it possible for the legislative 
body to do a much more effective job of supervision over administra¬ 
tion. A committee system which parallels the administrative organiza¬ 
tion of the government, with authority to the committees to sit between 
the quarterly sessions to make investigations and hold hearings, would 
be a salutary corrective to the growing power of the executive. Under 
present conditions, interim committees seldom can make an effective 
report because they must go before their successors after an intervening 
election, except when, as in Congress or in states holding annual ses¬ 
sions, a committee appointed during the first session can make a report 
to the second. Reports sent back to the same body that created the 
committee always have greater value than those made to a new group. 

More leisurely and thorough hearings on important bills would also 
be possible if quarterly, continuous sessions were the rule. The effect 
of postponement of action from one session to the next would not be to 
lose the measure and have to introduce it all over again. AH who wish 
to be heard could have a hearing, after due notice, and there would 
even be time, where desired, for research to be conducted by the Legis¬ 
lative Reference Service, before the necessity for final action arrived. 

Continuous, quarterly sessions should also attract a more representa¬ 
tive type of member. Now, only those who can afford to spend all of 
their time for a period of three to six months at the capital can become 
members. This limits candidates to certain types of occupations and is 
one reason for the predominance of attorneys and farmers in legislative 
bodies. If legislative work were spread more evenly over the biennial 
period, many persons who cannot now afford to become members would 
be enabled to serve—retail businessmen, workingmen of both the white 
collar and laboring groups, and many others. This should be a demo¬ 
cratic influence with important consequences. 
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Post-Session Business 

The enactment of such a tremendous number of bills on the final day 
of the session creates a serious problem in enrollment and signature of 
the enrolled bills for presentation to the executive. Usually several 
calendar days are required for this purpose. During this period the 
legislative body is either in recess or the fiction of a continuing legisla¬ 
tive day is used. There is little reason for the members to stay in the 
capital during the time while the printer is working. The committee on 
enrolled bills has to remain in order to certify to the accuracy of the 
printer’s work. The presiding officer must appear in order to affix his 
signature to the enrolled bills when they are ready. Often a skeleton 
house handles this work together with the employees of the legislative 
body. 

It is generally agreed that no question of the presence of a quorum 
will be raised. Thus the members who reside in or near the capital and 
the members of the committee on enrolled bills often constitute the 
total membership present when the committee’s report is made and ac¬ 
cepted. Despite the constitutional requirement in many states that the 
presiding officer shall sign enrolled bills in the presence of the house, 
those passed on the last day of the session are actually signed in the 
presence of a skeleton body. The Journal for the final legislative day 
usually contains a motion “that the house do now recess for five min¬ 
utes,” which indicates the close of the working period. This is followed 
by an indication that the house convened after recess, which actually 
was at least over night, and more likely was several days later. Then 
the report of the committee on enrolled bills is shown as received and 
approved viva voce. No one would have the temerity to demand a roll 
call at that stage! Finally, after a notation that the presiding officer 
signed such and such acts in the presence of the house, comes a motion 
by a local member that the house do now adjourn sine die. All of this 
will be shown as of a single legislative day, although it actually con¬ 
sumes a week or more. 

Much of this hocus-pocus is due to constitutional requirements, such 
as that the acts be signed in the presence of the house, or that the ses¬ 
sion be limited to sixty days. There seems to be no good reason for 
requiring that acts be signed in the presence of the house. It wastes 
considerable valuable time of all the members during the session or at 
least of a skeleton group at the close of the session. This work can 
be done more comfortably and with less distraction and confusion in 
the privacy of the presiding officer’s office, even after sine die adjourn- 
inent. The work of the committee on enrolled bills, though important, 

IS strictly clerical and could be done by trusted employees of the clerk’s 
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office. Some post-session business would remain, but it need not pro¬ 
long the session, even fictionally. Continuous sessions would aid in the 
solution even of this problem by enabling reports to be made to the 
next quarterly meeting, except at the last meeting of the term. 

The clerical staff which serves only during the session is usually re¬ 
tained for from one to two weeks after adjournment in order to com¬ 
plete the winding up of business. The staff which is employed on an 
annual basis naturally continues, although, as soon as the tag ends are 
cleared up they usually take a vacation in order to recuperate from the 
strain of the session. With limited biennial sessions the pace is furious, 
and not only members, but also employees, reach the end exhausted. 


Suggested Problems for Study 

1. Compute the amount of time consumed in roll calls at the most recent 
session of your state legislature and calculate the time saving which 
would result from the introduction of an electrical voting device. 

2. If your state legislature already uses an electrical voting device, eval¬ 
uate its usefulness. 

3. Prepare a paper on the use of calls of the house and senate in the 
most recent session of your state legislature. 

4. What is the practice in your state legislature with reference to amend¬ 
ments of bills on third reading and final passage? 

5. What preference if any is given in your state legislature to bills which 
have already been passed by one house? Evaluate the practice. 

6 . Write a history of conferences between the two houses at the most 
recent session of your state legislature. 

7. Write a history of the passage of acts over the veto of the governor in 
your state. 

8 . Prepare a similar history of the overriding of mayoral vetoes in your 
city council. 

9. Describe conditions existing during the end of the session in your state 
legislature and propose devices to alleviate them so far as possible. 

10. Write a paper on the handling of post-session business in your state 
legislature. 



CHAPTER 15 


LEGISLATIVE RECORDS AND PRINTING 

The end product of legislative activity is law. In a democracy, while 
all are presumed to know the law, it is the duty of public officials to 
promulgate or publish the statutes so that all may have due notice of 
their existence and know their provisions. In order that any interested 
person may determine that the law has been duly enacted, careful rec¬ 
ords must be kept by the legislative body to show the steps in its pas¬ 
sage. Reference has already been made in the discussion of legislative 
procedure to journals, calendars, and other devices for the orderly 
handling of legislative business. It is the purpose of this chapter to 
describe them in more detail and to examine their uses. 

The adoption by legislative bodies of the use of the printing press to 
expedite and standardize their procedure must have worked a revolu¬ 
tion comparable to that of the invention of the electric roll-call device. 
Before the time of printed bills and calendars, there were only a few 
manuscript copies of each bill available, and these might vary from each 
other in minor particulars due to errors made by copying clerks. If a 
member wished to study the text of a bill he had to find the original 
copy for the purpose. The three readings at length on three different 
days were essential to give every member due notice of the contents of 
each measure before he was called upon to give his vote on final passage. 

As has already been noted, legislatures have not, as yet, fully realized 
that they may revise their rules in the light of the use of the printing 
press. Of course, to some extent their hands are tied by obsolete con¬ 
stitutional provisions, such as those on readings. And there is also the 
psychological obstacle—that of getting members actually to read all of 
the material placed in their hands. A printing press is a great facilitator 
of education and enlightenment, but it is no substitute for understand¬ 
ing and intelligent action. Members justly complain that the volume of 
printed material is overwhelming. Reduction in the number of bills 
and in their length and complexity is still important. The desirable 
objective is to reduce the task of the legislator to the making of deci¬ 
sions on broad questions of policy, in the light of all available data 

concerning the need for a decision and the feasibility of the various 
alternative courses of action. 



302 


THE LEGISLATIVE PROCESS 


[Ch. 15 


The first and most fundamental legislative record is the Journal, 
which contains a record of official actions taken by the legislative body 
during each day of the session. A second essential record is the enrolled 
hills, enacted by the legislature, certified by the presiding officers, and 
filed as permanent documents in the archives of the government. A 
third is the book of ptiblished acts of the session, which constitutes 
a public notice of the existence and tenor of the law. Among the 
printed devices useful in the legislative process, two will be discussed— 

the printed bill, including reprinting after amendment or engrossment, 
and the calendar. 


The Journal 

The Constitution of the United States provides in Article I, Section 
5, Clause 3, that ‘ Each house [of Congress] shall keep a journal of its 
proceedings, and from time to time publish the same, excepting such 
parts as may in their judgment require secrecy.^' The Senate has 
implemented this provision by Rule IV which states, “The proceedings 
of the Senate shall be briefly and accurately stated in the Journal. 
Messages of the President in full; titles of bills and joint resolutions, 
and such parts as shall be affected by proposed amendments; every vote, 
and a brief statement of the contents of each petition, memorial, or 
paper presented to the Senate shall be entered. . . . The legislative, 
the executive, the confidential legislative proceedings, and the proceed¬ 
ings when sitting as a Court of Impeachment, shall each be recorded 
in a separate book.” Thus, because of the various duties of the Senate, 
four journals are kept. The regular and confidential legislative proceed¬ 
ings are recorded in different books, and only the former are published. 

Senate Rule XXXIX further provides that “the President of the 
United States shall, from time to time, be furnished with an authenti¬ 
cated transcript of the executive records of the Senate, but no further 
extract from the Executive Journal shall be furnished by the Secretary 
except by special order of the Senate.” Except for the daily publication 
in the Congressional Record of the nominations confirmed by the Sen¬ 
ate on that day, no publication is made of the Executive Journal. In 
the states, executive business of the senate normally is recorded in the 
same journal as the rest of the senate proceedings and is published daily 
as a part thereof. But, of course, in the states no foreign affairs are 
involved. 

While the national House of Representatives has no single rule 
relating to the Jottrnal, it is mentioned at a number of places in the 
rules. For example, the clerk is required by Rule III to “complete, as 
soon after the close of the session as possible, the printing and distribu- 
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tion to members and delegates of the journal of the House together 
with an accurate and complete index.*’ Likewise, by the same rule the 
clerk must “send, at the end of each session, a printed copy of the 
journal ... to the executive and to each branch of the legislature of 
every state and territory.” By Rule I the Speaker is required to examine 
and approve the Journal of each day’s session before it is presented to 
the House for approval. By Rule XL, “Messages received from the 
Senate and the President of the United States, giving notice of bills 
passed or approved shall be entered in the Journal and published in the 
Record of that day’s proceedings.” 

In both houses the Journal records proceedings, but not the reasons 
therefor or the attending circumstances or the statements or opinions 
of members. These matters appear in the Congressional Record, which 
will be described later. But the Journal, and not the Congressional 
Record, is the official record of the proceedings of the House. The 
Journal is dated as of the legislative day rather than the calendar day. 
The House has absolute control over the entries in the Journal and may 
decide what arc and what are not proceedings even to the extent of 
omitting things actually done or recording things not done. However, 
only in rare instances has the House nullified proceedings by rescinding 
the record of them in the Journal. 

The House and Senate usually both insist that the entries in the 
Journal be accurate. The result of every vote is recorded and the sub¬ 
ject of each vote is stated in general terms. However, the result of a 
vote is stated in figures only when the yeas and nays are taken or when 
a vote is taken by ballot. As in the Senate, the House approves its 
Journal each day. If there is more than one day to be approved 'they 
arc taken up chronologically. The approval is by unanimous consent 
If there are amendments they may be offered, and if approved the ques¬ 
tion IS on approval of the Journal as amended. The Journal of the last 
day of a session is neither amended nor approved by the House, as it is 
not submitted on the opening day of the next session. The Speaker 

alone approves the Journal of the last day for publication in the com¬ 
piled Journal for the session. 

Few persons care to consult the bare bones of the Journal when the 
Congressional Record is available. This publication provides a daily 
verbatim report of the proceedings of both houses, as reported by the 
official reporters of the two bodies. The Joint Committee on Printing 
has control over the arrangement and style of the Record and supervises 
the preparation of a semimonthly index to its contents. It is published 
overnight and laid on the desks of the members on the morning of the 
ay following that in which the proceedings occurred. In addition to 
tnis daily Record, there is a permanent one, bound and distributed semi- 
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monthly during the session and also, with an annual index, at the dose 
of each session. The daily and permanent Records both bear the same 
dates—those of the calendar days on which the proceedings took place 
—and are identical, except that the latter contains all corrections. 

The distribution of the Congressioiial Record is governed by law.^ 
Of the bound edition, each Senator gets five and each Representative 
three copies. The secretary and the sergeant at arms of the Senate, the 
clerk, the sergeant at arms and the doorkeeper of the House, receive 
two each. Of the daily edition, each Senator receives one hundred 
copies and each Representative sixty-eight copies. In addition, many 
officers receive copies of the daily edition. Newspaper correspondents 
entitled to congressional privileges and the governors of the states get 
one daily and one bound copy. All of these copies are furnished gratis. 
Any person can obtain the Record on subscription at $1.50 per month 
payable in advance. The depository libraries in each state, designated 
by the Superintendent of Documents, receive complete files, both daily 
and bound. The Department of State distributes the daily edition to 
our embassies, legations, and principal consular offices abroad. Foreign 
embassies and legations in this country may have the daily edition if 
their country shows the same courtesy to our offices in their country. 

Although the Congressional Record is primarily a verbatim report 
of the two houses of Congress, it contains many words which were 
never uttered in either body.^ The purposes of this procedure are 
various. The time of both houses is so limited that they cannot hear the 
reading of all documents and reports which affect their business. The 
chairmen of committees refer to these documents and ask unanimous 
consent for their publication in the Record. This is customarily given. 
Those interested in the subject matter may read the material in the 
Record on the following day. A second purpose, related to the first, is 
that of permitting members “to revise and extend their remarks.” Thus 
a member may ask for and receive permission to address the House for 
one minute or for five minutes and at the same time be authorized by 
unanimous consent to revise and extend his remarks, which blossom 
forth on the following day as a full length speech. Such speeches are 
often for the edification of constituents rather than the House. Thus 
they may be reprinted, at the expense of the member, and mailed under 
congressional frank to a selected list of persons in the member’s district. 
This is a favorite and economical method of campaigning used by 
members of all parties from all sections of the country. 


2 Also, the order of events is not always preserved. When bills are introduced y 
iinaninious consent at times other than as provided by the regular order of business they a 
nevertheless shown in their proper place, all collected together. Letter from Senator H. 
Burton, of Ohio, Sept. 9, 1944. 
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Still another objective is served by obtaining unanimous consent to 
insert in the body or in the appendix of the Record newspaper articles, 
editorials, speeches, and letters dealing with subjects of congressional 
concern, which appeared or were delivered elsewhere. In fact, the prin¬ 
cipal purpose of the appendix is to facilitate the reproduction of matter 
not considered on the floor. Its reprinting in the Record makes it avail¬ 
able to all members at once; such material may then be referred to 
later in committee, or in debate on the floor. Nothing of this kind ever 
appears in the Jourttal. 

The constitutions of many of the states follow the precedent of the 
national Constitution in requiring the state legislatures to keep and 
publish a journal of their proceedings. In the state senates a separate 
journal is kept for executive business, but unless the body determines 
that the public interest requires secrecy, these proceedings are usually 
published with those relating to legislation. Minutes of joint conven¬ 
tions (meetings of the two houses jointly, as in the canvassing of the 
electoral vote) are reported to both houses by the presiding officers and 
become a part of the journal record of each. As in Congress, the 
Joitnial is read at the opening of the session of the succeeding day and, 
unless corrected, stands approved. Because the Journal is printed over¬ 
night and placed on the members* desks, a motion to dispense with its 
reading is customary, unless there are amendments to be made. Also, 
the Journal for the last day is approved for publication in the bound 
Journal by the presiding officer alone. In no state except Pennsylvania 
is there a published verbatim report of proceedings corresponding to the 
Congressional RccordJ The journals, therefore, customarily contain 
more detail than those of Congress. Often reports and other documents 
are printed in the Jotirnal rather than read in full by the clerk on the 
floor. Committee reports are usually printed in detail, even including 
the names of the committee members who have signed the report. 

Both national and state legislative bodies occasionally find themselves 
m a situation where they wish to repudiate emphatically some action 
taken, either by themselves or by their predecessors. If the time for the 
correction of the Journal has expired (and this usually is only the suc¬ 
ceeding day), their only recourse is a motion to expunge the offensive 
entry. Plowever, such a motion, if made and passed, does not involve 
the physical mutilation of the original record. The clerk merely turns 
to the proper page of the original Journal and marks the entry to be 
expunged by a heavy black line around it—not through it—and makes 
a notation on the margin of the sheet that the entry was expunged by 
order of the house on a certain date. The motion to expunge also stands 

^ condensed report ol debates on each bill not passed by unanimous 
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in the Joiinial on the day it is made and passed as a record of the action 
taken. Thus, when an action has once been taken, it is impossible to 
remove it completely from the record in a parliamentary manner unless 
the house acts promptly under its power to make corrections. Even 
then the motion to correct would stand, although the prior action were 
dropped from the record. 


The Courts and the Journal 


On occasion the validity of statutes is challenged in the courts on 
the ground that they have not been properly enacted. The courts, as 
guardians of the constitutions, must then determine whether constitu¬ 
tional rules affecting procedure have been followed. They are far from 
unanimous as to the kind of evidence they will admit in such a case. 
Some courts insist that the enrolled bill is conclusive evidence of the 
regularity of its enactment. They reason that the presiding officers of 
the two houses would not affix their signatures to the act unless it had 
been regularly adopted. Other courts are more cautious. They accept 
the enrolled bill as prima facie correct, but if the Journal shows affirma¬ 
tively that the procedure was improper, the Journal entries may be 
admitted to contradict it. Still other courts permit the use of the 
Journal to contradict the presumption of validity, whether the evidence 
is affirmative or negative. Finally, there are some courts which make 
the Journal conclusive evidence of the valid enactment of legislation; 
according to their rulings, the act is not valid unless it accords with 
recitals in the Journal^ 

The importance of the journals lies in the fact that in no case will 
the courts go behind them, although some courts will not consult them, 
l)referring to rest their presumption of validity upon the enrolled bill. 

If the Journal shows that the constitution has been complied with, 
whether it was or not, the courts will not interfere with the enforce¬ 
ment of the law. They will not go behind the Journal to call the mem- 
liers or the officers or employees of the legislative body to testify as to 
the real state of facts. Thus the power of a legislative body over the 
entries made on its Journal is important. If the house desires, the 


•1 Frank E. Horack, Cases and Materials on Legislation (Callaghan & Co., Inc., Chi- 
Cairo 19-10) pp 176-177. Cases in which the enrolled bill was held conclusive yiciucie. 

i Vou„g, 32 N.J.L. 29 (1866); r. Pl.n.iug, 13 Mcl. 392 (1858) 

Pri.,d!c, i2 la. 1 (1861); People v. Purdy. 2 Hill. N. V. 31 (1841); Eld v. 
Gorham 20 Conn. 7 (1849); Kelley z’. Marrow, 21 N. Mex. 239 (1915); State ex ril- 
George 7 -. Swift, 10 Nev. 176 (1875); Sherman v. Story, 30 Cal. 253 .(1866); V 

Bro-ume 30 Ind. 514 (1869). The affirmative contradiction rule appears in; ffdi v. 
can Book Co., 171 Ark. 427 (1926) ; State v. Schulte, 44 N. Dak. 269 (1919) The journal 
evidence rule may be found in: In re Roberts, 5 Colo. 525 (1881) ; Barnsdall Ref. Co. ■ 
IkS 64 s d'iI^ 647 (1936:) : Chorlcsiou No,. Bonk -u. Fo.r, 119 W.. Va. 438 (1937). Ti e 
rule permitting reference to the iournals in any case where irregularity is asserted ma> nc 
found in Smith ?■. Thompson, 219 la. 8S8 (1935) ; People ex rcL IPics v. Bowman, 247 111- 
276 (1910) ; McClellan v, Stein, 229 Mich. 203 (1924). 
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Journal may be made to show that some event occurred which never 
happened; or some action that was taken may be omitted. This power 
is often used. Thus, the Journal may always show that bills are read 
at length, if such reading is required, when they actually may have been 
read by title. Thus the Journal is used to accomplish what would other¬ 
wise require a constitutional amendment in order to expedite legislative 
business. 

It may also be noted at this point that the rules of a legislative body 
are not law in the courts. They bind the legislature only, so far as 
it is willing to be bound. Since the house can make its rules, it can dis¬ 
regard them so far as the courts are concerned. So an attack on the 
validity of a law, in the passage of which the rules had been disregarded 
but no constitutional or statutory provision had been violated, would 
not be successful. The house, by passing the measure, cures any defects 
in its consideration under the rules, provided, of course, that the con¬ 
stitution and statutes are followed. The legislature is subject to the 
statutes, even though it made them and may change them. 

The Printing of Bills 

In national and state legislative bodies today, almost all bills and 
resolutions are printed on introduction, unless they are rejected when 
presented by a vote of the house. Simple resolutions affecting only the 
work of a single house are usually published only in the Journal. Joint 
and concurrent resolutions and bills are commonly published in sheet 
or booklet form and are listed in the Journal only by number, sponsor, 
and title. 

The “United States Revised Code” calls for the printing of 740 
copies of the first edition of each Senate and House public bill and 
joint resolution,'* for the use of members of Congress. 

Private bills are those for the relief of private parties, or granting 
a pension or removing political disability, or for the survey of rivers 
and harbors. Since the adoption of the Legislative Reorganization Act 
of 1946, the volume of special legislation by private bill has been greatly 
reduced. Tliese bills are printed in much smaller quantity (about one- 
third as many copies) than are public bills. 

All hills and resolutions are printed in bill form, and are printed 
three times in each house; (1 ) when referred to a committee, (2) when 
favorably reported back, and (3) after passage by either house. The 
secretary of the Senate and the clerk of the House may order the re¬ 
printing of copies of any public law when the supply has been ex¬ 
hausted. 

r» stat. r,io. 

3-1 siuf . nil?, 
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The Commonwealth of Massachusetts sends a copy of each bill intro¬ 
duced to each public library in the commonwealth, which shall make 
due application therefor to the sergeant at arms, and shall make proper 
provision for the transmission and preservation thereof J 


California provides, by the Joint Rules of her senate and assembly, 


that 2,500 copies of each bill may be published. Each member of either 


house may submit a list of ten libraries, Chambers of Commerce, or 


individuals. I'he clerks are required to order a sufficient number of 
copies of bills and other legislative publications to supply this list, as 
well as to take care of legislative requirements.® 

An earnest effort is made to give a wide public distribution to the 
printed public bills, as well as to provide the copies necessary for the 
conduct of legislative business. Even where the distribution does not 


include libraries, federal and state document rooms mail copies on re¬ 
quest to citizens and libraries as well as give them to those who inquire 


in person, whether they are members of the legislative body or not. 

As the bills and resolutions progress through the regular procedure 
of enactment they are often amended, sometimes rather extensively. 
For example, a committee may rewrite completely a bill referred to it. 
In such a case, when the bill is reported back it is necessary to publish 
the committee substitute. For printing purposes it is treated as a new 
bill, except that it retains the number of the original bill. This printing 
may be ordered before the committee report is approved, but as often 
as not the house must take a “pig in a poke” by approving the commit¬ 
tee bill before seeing the printed copies. If the new bill is not too long, 
it is often printed in the Journal as a part of the report of the commit¬ 
tee. In such a case, the report may be ordered to lie over so that the 
members may read the proposed substitute before approving the report 
of the committee. In either case, if the report is approved, the bill is 


printed. 

In some jurisdictions engrossment is done by printing. Thus, at 
each stage where amendments are made, and in every case when a bill 
has been passed and is ready to be sent to the other house, the bill is 
reprinted for the use of the members. Something approximating this 
procedure is followed in Congress. In the final stage of enactment, 
when a bill has been passed by both houses, it is generally printed as an 
enrolled bill. Thus the official file of legislative acts bearing the signa¬ 
tures which make them law is a printed file, kept by the secretary of 
state as a part of the archives of the government. It is from these 
official copies that the session laws are printed. This publication is de¬ 
scribed below. 


T Joint Rules of the General Court, Rule 21. 

8 Joint Rules of the Senate and Assembly, Rule 13 
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The Calendars 

The calendars for each legislative day, listing the business eligible 
for consideration under the several appropriate headings corresponding 
to the items under the order of business, are also printed. Even though 
there may be mention in the rules of several separate calendars, they are 
usually printed in consolidated form, each calendar being indicated in 
the printed booklet by an appropriate heading. This document, which 
must be printed for each legislative day of the session, is usually pre¬ 
pared under the direction of the clerk. He furnishes the copy to the 
printer, who must produce sufficient copies to supply to the desks of all 
the members this list of the business to be considered before the opening 
of the session to which they pertain. 

In the national House of Representatives the calendars contain even 
more material than one would expect in such a document. The first 
page lists all unfinished business, whether in the House itself or in 
Committee of the Whole. The following page reprints several sections 
from the rules concerning “special legislative days,” “restriction of 
power to report appropriations,” “the morning hour for the call of 
committees,” and “calendar Wednesday business.” The next page con¬ 
tains a list of the committees in the order in which they are called under 
the last two mentioned rules, with columns in which each member may 
make his own notations of the dates on which each committee was 
called. 

The next calendar heading is “bills in conference.” It is headed by 
quotations from Jefferson’s Manual and from the House Rules. The 
calendar itself shows the bill number, the date the conference was asked, 
and the date the request was agreed to. This is followed by a brief 
descriptive title. Then are listed the names of the conferees on behalf 
of the House and the Senate. The last three columns give the date the 
conference report was filed and the date the report was agreed to in 
each house. As some of the bills on this list are still pending, there are 
no dates in some of the last three columns. This calendar also shows 
which house requested the conference and which acts first on the report. 
If a conference report is rejected, the dates of the disagreement and re¬ 
commitment are also shown. 

The next calendar heading is really not a calendar at all. It lists all 
bills which have passed through a conference and shows for each one 
the information suggested as being included on the preceding calendar 
as well as the date of approval by the President and the number of the 
resulting public or private law. If vetoed, this fact is noted and the 
date given. If the veto was overridden, this is also indicated, with the 
date and the number of the resulting law. 
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This list is followed by the Union Calendar, which is headed by a 
quotation from Rule XIII establishing- it. Information concerning the 
bills is listed in four columns. The first gives the date on which the 
item was placed on the calendar and the number of the bill or report. 
The second column lists the name of the member in charge of the bill 
and the committee report number is shown here. The third column gives 
the title of the bill or report. If it is a bill, the name of the sponsor is 
listed. Bills which have once been placed on the consent calendar, but 
objected to and stricken therefrom, may be restored to the regular 
calendar. If this has occurred, the facts are shown also in the third 
column. The fourth and final column contains the order number which 
is assigned when the item is added to the calendar. As items may be 
removed to other calendars, or considered out of turn by unanimous 
consent, or made special orders, those numbers are not consecutive 
after the session has run for a few weeks. But the lowest order num¬ 
ber comes first and those which remain follow in order of magnitude. 

The House Calendar, which then follows, is in exactly the same 
form as the Union Calendar and is prefaced by a quotation from Rule 
XIII pertaining to its creation. The Private Calendar is listed next, 
also in the same form. This is then followed by the Consent Calendar. 
In this case, although the form of presentation of the data is the same, 
column three also contains information as to the dates on which each 
bill was passed over or objected to. The final calendar is that of mo¬ 
tions to discharge committees. The whole of Clause 4, Rule XXVII, 
which pertains to such motions, is printed at the head of the calendar. 

Included with the House calendars is a history of the legislation for 
the session. This follows the calendars in the booklet and gives a list 
in numerical order of all bills and resolutions which have passed either 
or both houses, and bills pending on the calendar. A complete history 
of all actions on each bill follows the number in chronological order. 
But the subjects of the bills are not given. To ascertain these it is nec¬ 
essary to refer to the cumulative index of bills introduced, using the 
index key following the bill numbers in this list. Similar or identical 
bills, and bills having reference to each other are indicated by numbers 
in parentheses. A member may learn at a glance by referring to this 
numerical list what has happened to any bill which has emerged from 
committee. This list is cumulative and is brought up to date daily. In 
the list the House Bills are listed first followed by House Joint Resolu¬ 
tions, I-Iouse Concurrent Resolutions, House Resolutions, Senate Bills, 
Senate Joint Resolutions, Senate Concurrent Resolutions, and Senate 

Resolutions. 

At the end of the booklet are found two interesting features. The 
first is a list for the current month of all of the special legislative days. 
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There is also on the same page a calendar for the current year. The 
last few pages of the booklet are devoted to a statement of the status 
of major bills in both sessions of the current Congress. One list in¬ 
cludes legislative bills, another appropriation bills. If the Congress is 
in its second session, information for the first session is shown first 
followed by data on the second session. In this list are shown the bill 
number, title, date reported from committee, date passed the House, 
date reported in the Senate, date passed the Senate, date sent to con¬ 
ference, date conference report agreed to in House and Senate, date 
approved, and law number. If vetoed and repassed this is shown, with 
the date. Also if the act was permitted to become law without the sig¬ 
nature of the President the words, “became law,*' and the date are 
shown in the column headed “date approved.” 

These calendars contain much data of value to students of legisla¬ 
tion and should enjoy a wider circulation. In them are the raw mate¬ 
rials for important studies of the legislative process. Toward the end 
of the session the legislative history section is invaluable. Their useful¬ 
ness to lobbyists is obvious. However, they are costly. As they must 
be issued daily, and often exceed 100 pages, the paper cost is consider¬ 
able. Also, even though the type is preserved and only new items added 
and old ones dropped, the cost of typesetting is likewise large. 

In the states the calendars usually are less voluminous than those de¬ 
scribed for the national House. The historical material is printed 
weekly in a separate publication. There are fewer headings. Under 
each heading few'er data are shown—usually only the number, title, 
and sponsor, possibly also the committee which made the report. But 
daily publication is just as imperative in the states as in Congress, and 
near the end of the session the calendar may contain fifty foolscap 
pages. The calendar may also be used to announce special orders and 
even committee meetings. 

A pamphlet giving the legislative history of measures introduced in 
the state legislatures is published in many states as a joint publication 
of both houses. It includes all bills and resolutions, not just those re¬ 
ported by committees. This publication is prepared under the direction 
of the clerks of the two houses and published once each week, showing 
the status of each measure as of the last legislative day of the week. 
At the end of the session a final edition is published showing the final 
action taken on all measures. This booklet, when available, is of ines¬ 
timable value in making studies of the legislative process.® Together 
with the journals it permits the student to reconstruct the session and 
analyze its activities in many particulars. 

^ C/. Joiut Rules of the Senate and Assembly, State of California, Rule 17. Thi?? state 
nns a weekly history witli a daily supplement and a final edition at llic clovu of the session. 
A similar publication is available in Ohio. 
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One of the most serious problems of legislation in a democracy is 
that of bringing the law to the attention of those who are governed by 
it. This is normally done in two ways, first by the publication of the 
laws in pamphlet or leaflet form and distribution to those who request 
copies, and second by publication of a bound volume containing all of 
the laws enacted by the legislature at a single session. This is known 

as the Session Lams in the states or the Statutes at Large in the national 
government. 

Section 56 of the national Printing and Binding Act of January 12, 
1895, as amended, provides that there shall be printed in slip form, 
1,810 copies of public bills and 460 copies of private laws, postal con¬ 
ventions, and treaties. A similar policy of printing leaflet laws is fol¬ 
lowed in the states, although this function as well as that of compiling 
and publishing the Session Laws is usually a duty of the secretary of 
state rather than of the legislature. 

Section 73 of the Act places the duty of compiling, editing, and in¬ 
dexing the United States Statutes at Large upon the Secretary of State. 
This act provides that the Statutes “shall contain all the laws and con¬ 
current resolutions enacted during each session of Congress, and also all 
conventions, treaties and international agreements to which the United 
States is a party and which have come into force since the date of the 
adjournment of the session of Congress next preceding including all 
proclamations issued since that date.” The Statutes at Large are ex¬ 
pressly declared to be “legal evidence of the laws, treaties and con¬ 
ventions therein contained in all of the courts of the United States, its 
Territories and similar possessions, and of the several states therein.” 

The Public Printer is required to print, bind, and deliver to the 
Superintendent of Documents, after the adjournment of each session 
of Congress, enough copies of the Statutes at Large to make the free 
distribution provided by statute. This free list includes government 
departments, courts, and depository libraries, as well as the Senate and 
House. It totals more than 5,500. Additional copies are printed for 
sale to private persons by the Superintendent of Documents. 

The printing of leaflet laws in Wisconsin is accomplished by having 
the printer strike off 990 copies of the enrolled bill in addition to the 
ten required for enrollment.^® These acts, as well as copies of all bills, 
resolutions, joint resolutions, and memorials introduced, the journal, 
indexes, bulletins, and other printed matter, may be furnished, together 
with proper filing appliances, to each county clerk and to each normal 
school, college, and public library making application therefor. The 


10 pyisconsw Code, Sec. 35.09. 
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county clerks are required to file in their offices all such material and 
keep it open to public inspection.” One copy of the Sessioti Latzfs is 
presented to each member and officer of the legislature enacting them 
and four copies to each chief clerk of the next succeeding legislature.^^ 

The wide distribution of the Session Laivs is essential. The courts, 
from the highest to the lowest, the law officers of the state and all its 
subdivisions, the law-enforcement officers on all levels of administra¬ 
tion, many business concerns, and all practicing attorneys are in need 
of copies if they are to keep abreast of the changes in the law. Copies 
for these purposes are distributed free or sold by the secretary of state, 
the receipts from this source going to the state treasury in reimburse¬ 
ment of expenditures for printing. 

^ In many states compilations and revisions of statute law are made 
with great infrequency. In these, the publication, indexing, and use 
of the Session Lctws is imperative. However, in others the state, or 
some private law firm, compiles and prints an annual supplement that 
contains not only all new laws enacted, but also all decisions of the state 
supreme court interpreting their provisions. These supplements are con¬ 
solidated into the code itself every five years or so. These publications 
bear the same authentication by the secretary of state as to their accu¬ 
racy as do the Session Lazvs themselves. 

Miscellaneous Legislative Printing 

Besides bills, journals, calendars, and laws, legislatures give rise to 
other types of printing at times. In all such bodies their rules exist in 
printed form, usually as a separate pamphlet, but sometimes as a part 
of the Journal Some go much further and print annotations to the 
rules, referring to decisions on points pertaining thereto by presiding 
officers. A few go still further and publish elaborate handbooks of par¬ 
liamentary law. All of these publications are extremely important to 

the orderly daily conduct of legislative business, particularly by the 
new and inexperienced members. 

The Senate Manual of the United States Senate includes, besides 
the ^‘Standing Rules and Orders of the Senate,” much other valuable 
material and helpful Indexes. The edition prepared for the 80th Con¬ 
gress includes more than 825 pages. The Rules of the House of Rep¬ 
resentatives, as published, contains similar important data, and in IO 47 
mcliKlc-d over 700 pages. The printed House Rules arc fully annotated 
The Senate Rules are not. The Printing and Binding Act provides • 
Of the Se.iate Manual and of the Digest and ATanual of the House of 


11 Wifconsiit Coitc, See. 35 . 84 . 
1 ^ 
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Representatives, each House shall print as many copies as it shall desire, 
even though the cost exceed five hundred dollars.” 

The act further provides for the preparation and printing of a 
Coiigressio'tml Directory. Three editions are printed during each long 
session and two during each short session (this alludes to the practice 
before the adoption of the Twentieth Amendment). This publication 
is required to be distributed to members and officers of Congress and 
the heads of departments on the first day of the session and to be ready 
for distribution to others within one week thereafter. This work is 
done under the direction of the Joint Committee on Printing. The 
number to be printed is not specified by law. However, all copies de¬ 
livered to members for distribution must be bound in cloth. 

# 

The Congressional Directory issued for the Eightieth Congress, 
First Session, in June, 1947, contained 904 pages. These directories 
open with a series of biographical sketches of the Vice-President, the 
Senators, Representatives, Delegates, and Resident Commissioners. 
This is followed by lists of the state delegations in Congress, with sum¬ 
maries of political affiliation. An alphabetical list of senators and rep¬ 
resentatives with their state and city, tables showing the expirations of 
terms of office of senators, continuous service of senators and of repre¬ 
sentatives follows. Then come the lists of members of standing, select 
and special committees of the Senate with their meeting days, so far 
as they are fixed, and a list showing, by senators, the committees to 
which they are assigned. Similar lists are given for the House. After 
a few pages of statistical data concerning the sessions of Congress, the 
votes cast in recent elections in each state and district, and the number 
of representatives allotted to each state after each apportionment, come 
the officers of the Senate and House, a description of the Capitol, seat¬ 
ing arrangements in the legislative chambers, and the rooms and tele¬ 
phone numbers of members. 

The Congrcssionol Directory contains more than 400 pages of such 
information as the names, telephone numbers, and duties of executive 
and judicial agencies of the government and foreign diplomatic and 
consular officers in the United States, Lists are given of members of 
the press entitled to the use of the galleries, rules governing the gal¬ 
leries, lists of the White House News Photographers Association and 
Radio Correspondents Galleries, Then, maps showing the boundaries 
of the congressional districts in the states are printed, followed by a 
list of members’ addresses, including home post offices and Washing¬ 
ton residence addresses. This list is useful to hostesses as it shows by 
a symbol those whose wives or husbands accompany them, those whose 


13 32 Stat. 583 . 
Ibid. 
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unmarried daughters in society accompany them, and those having 
other ladies with them. Even the number of members of the entourage 
is shown. The volume is closed by an individual index showing all 
pages on which each name appears, with the agency with which each is 
affiliated. Those who are interested in studying the backgrounds of 
members of Congress, as well as congressional apportionment and dis¬ 
tricting, will find their material here. There are better sources of infor¬ 
mation on the executive establishment. 

Congress also publishes numerous reports prepared by or for com¬ 
mittees. The size of the edition of each of these is suggested by the 
committee when it asks that the material be published and secures the 
approval of the House and the Joint Committee on Printing. Commit¬ 
tee hearings on important legislation or investigations are also reported 
and often published. Students who have a professional interest in the 
subject matter of such reports, as well as institutional libraries, can 
usually secure copies of such documents by applying to their representa¬ 
tive or to one of their Senators. The usual number printed, as provided 
by law, is 1,682 copies.However, not more than 1,000 copies of any 
hearing or other document may be printed for a committee, except by 
resolution. Either house may print extra copies to the amount of $500 
by simple resolution; more than that requires a concurrent resolution 
if paid from the contingent fund, or a joint resolution if the appropria¬ 
tion is made in the resolution. Such resolutions, when received, are 
referred to the Committee on Printing, which reports them back to¬ 
gether with an estimate of the probable cost from the Public Printer. 
The Joint Committee on Printing may order additional copies without 
authority from either house up to a cost of $200 in any one case.'® 

Section 81 of the Printing and Binding Act provides that every pub¬ 
lic document of sufficient size on any one subject shall be bound sepa¬ 
rately and receive the title suggested by the subject of the volume. The 
executive and miscellaneous documents of each house of Congress are 
designated as House Documents, Senate Documents, House Reports, 
Senate Reports, thus making two classes for each house. The reports 
are confined to reports of committees. The publications in each series 
are consecutively numbered, the numbers in each series continuing in 
unbroken sequence throughout the entire term of a Congress. Docu¬ 
ments printed for the use of the Senate in executive session are 
excluded. 

The publication of miscellaneous documents and reports in the states 
is far more limited. The rules and occasional manuals are encountered 
but, except in the Journal, reports and other similar documents arc 


’-f* Printing and Binding Act, Sec. 54, as amended, 
n; 34 Stat. 1012. 
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seldom published. Because of this, state legislative committees are 
seldom permitted to state in their reports the reasons for the action 
which they recommend. Those who would learn the bases upon which 
state legislative action rests must seek them through attendance at com¬ 
mittee hearings and conversations with members, if they are willing to 
talk cmtside the executive session in which the action has been taken. 

Minnesota publishes biennially a Legislative Manual even more am¬ 
bitious in its contents than the Congressio^ud Directory. Not only does 
it contain the material on the membership of the legislature and the 
organization of the state government, but it also includes the rules of 
the two houses, the organic act and constitution of the state, the Con¬ 
stitution of the United States, fine half-tone portraits of the governor 
and other state officials, maps, election statistics, population statistics, 
and lists of county officials. The volume contains approximately 600 
pages. 

In New York the clerks of the senate and assembly publish the 
Clerks Mamialj containing' the rules of both houses, certain laws affect¬ 
ing the conduct of legislative business, and explicit instructions to the 
clerks serving the two houses of the legislature. A summary of parlia¬ 
mentary precedents, a copy of the state constitution, and copious in¬ 
dexes conclude the volume. The 1944 edition contained nearly 1,000 
pages, AYz X 5^ inches in size. Although the publication is small 
enough to slip into the pocket in two dimensions, it is nearly two inches 
thick. It would seem desirable either to increase the size to the usual 
6x9 inches of a standard book or divide the material into two or three 
booklets which would be really pocket size. 

The clerk of the Virginia House of Delegates compiles and pub¬ 
lishes biennially or quadrennially a volume entitled merely Reference 
Book. This is of standard book size, the 1942 edition containing 270 
pages of which 104 were devoted to legislature rules, Jefferson-s Man¬ 
ual, and statutes pertaining to legislative business, 114 to the state 
constitution and an index, and 52 pages to a general index. The first 
nine pages are written by the clerk and give a general view of legislative 
procedure in the commonwealth. 

The assembly manual of the Wisconsin legislature is more typical 
of the handbooks often found in state legislative bodies. The 1939 edi¬ 
tion contained 352 pages, including a legislative directory, the consti¬ 
tutions of the United States and of Wisconsin, Jefferson's Mamial, the 
rules of the assembly (well annotated), a few legislative forms and 
several statutes affecting legislative business, followed by a good gen¬ 
eral index. It would seem preferable that such a manual be issued 
jointly for both houses in the states having bicameral legislative bodies, 
although the inclusion of material relating to a second house might 
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impair its usefulness by expanding it to an unwieldy size. One might 
also question the desirability of printing the Constitution of the United 
States in such volumes, when it is available so generally and used so 
infrequently in a state legislature. 

The library of every educational institution which offers a course 
in legislation should contain the most recent editions of all these publi¬ 
cations. Any educational institution should have, as a minimum, the 
legislative publications for the national government and its own state; 
any less renders the realistic study of governmental processes in the 
legislative area difficult if not impossible. The bills, journals, calendars, 
and legislative histories are the primary materials for research in legis¬ 
lation, and every graduate student should be quite familiar with them 
for the areas which come under his investigation. 


Suggested Problems for Study 

1. Examine the legislative Journals for the last regular session of your 
state legislature and write a report upon their form and adequacy. 

2. Compare the Journals of your state legislature with those of Congress. 

3. See if your city council publishes a Journal and, if so, compare it with 
that of the state legislature. 

4. Read the Congressional Record for five legislative days in a recent 
session and report upon its form and content. 

5. Write a history of expunction of Journal entries in your city council. 
In your state legislature. 

6. Report upon the decisions of your state courts as to the finality of 
legislative Journal entries. 

7. Criticize constructively the practice of your state legislature in print¬ 
ing and distributing bills. Journals. Session laws. 

8. Compare your state legislative calendars with those of Congress and 
criticize the former, making suggestions for improvement. 

9. Make a comparative study of state legislative handbooks or manuals 
in six states and prepare a proposal for the publication or improve¬ 
ment of one for your state. 

10. Prepare a report on state legislative printing in your state, as to cost, 
form, and adequacy. Suggest methods of improvement. 



CHAPTER 16 


RESEARCH IN THE LEGISLATIVE PROCESS 


The point at which our system of higher education comes closest to 
the actual process of legislation is in the area of research. The legis¬ 
lative bodies are in dire need of facts and interpretations of facts based 
on scientific analysis. The colleges and universities in their faculties 
and student bodies have a small but well trained group of people who 
are prepared to help the legislators. Some of these individuals eventu¬ 
ally become members of the legislative body and are able to use their 
training in their work with legislative problems, as is apparent from 
the statistics quoted in Chapter 8 concerning the educational back¬ 
ground of legislators. But there will always be a large group of mem¬ 
bers in any legislative body in a democracy who will not have the train¬ 
ing or research experience to do this work for themselves. And besides, 
even if so trained, the members are all much too busy to study all bills 
which pour into the legislative hopper, to say nothing of determining 
the need for new legislation and preparing the necessary bills for 
introduction. 

Among factors contributing to the low esteem in which legislative 
bodies were held at the beginning of the twentieth century were the 
presence in those bodies of a considerable group of untrained members, 
the preoccupation of those who were trained, the lack of trained indi¬ 
viduals upon the staff that served the legislature, the inefficiency (and 
frequently the inadequacy) of available libraries, and a widespread atti¬ 
tude among legislators that planning legislative programs in advance 
was borrowing trouble. While there were state libraries in most of the 
larger state capitals, few legislators ever used them. The collections 
were general, the document files inaccessible, there were no specialized 
indexes or catalogs, and the library employees were not specially trained 
for legislative reference work. To be sure, some beginnings had been 
made in New York and Massachusetts in the compilation and publica¬ 
tion of indexes to state legislation and to current events. But the first 
legislative reference service in the modern sense appeared in Wisconsin 

in 1901.^ 


1 “Legislative Reference Libraries 
ernments, Chicago, 1943—44), p. 151. 
millan Co., New York, 1912). 


’ in The Book of the States (Council of State Gov- 
Charles McCarthy, The Wisconsin Idea (The Mac- 
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Legislative Reference Service 

Legislative reference service grew out of the state and legislative 
libraries which have been a feature of national and state government 
in the United States since the earliest days. The first step was to add 
a competent research worker to the staff, then to acquaint the legis¬ 
lators with the service he was prepared to give. While the legislators 
found it difficult to make effective use of the library materials them¬ 
selves, they could, by explaining their ideas to the staff member, secure 
his help in locating materials and in making research studies. Such 
staff members were also familiar with the organization and services of 
the several executive departments and knew how and when to enlist 
their aid. At first the bulk of the work was done during legislative ses¬ 
sions. Then the legislators began to request studies involving consider¬ 
able research, to be done between sessions. The legislative reference 
staff also served interim committees. 

The members of Congress have always made extensive and intensive 
use of the incomparable facilities of the Library of Congress. Al¬ 
though it is today essentially a national library, its management is 
directed by a joint committee of Congress and the funds appropriated 
for its maintenance appear in the budget under the Legislative Estab¬ 
lishment. Perhaps because it was so large and so well staffed and be¬ 
cause its primary function was to serve Congress, no agency by the 
name of Legislative Reference Service was set up under its aegis until 
1938 when Ernest S. Griffith was named as its first director. This 
agency did not provide an entirely new service. At first it merely co¬ 
ordinated the work already being done by the Library for Congress. 
Later staff members were added to offer research assistance to Con¬ 
gressmen. Today it supervises the congressional reading room which 
is used by members of both houses for quick reference purposes. It 
also secures books and documents required for use in offices of Con¬ 
gressmen and in committee rooms and sees to their delivery. On 
request, it undertakes research studies desired by any member of Con¬ 
gress or any congressional committee on any topic related to legislation, 
pending or proposed. It does no bill drafting. This work is performed 
by officers attached to the two houses whose functions will be examined 
later in this chapter. 

This reference service of the Library of Congress was reorganized 
and expanded under the provisions of the Legislative Reorganization 
Act of 1946.2 The librarian was directed to establish a separate depart¬ 
ment by the name of the Legislative Reference Service, whose duty it 
woulTbe (1) upon request to advise and assist any committee of either 

2 Pub. Law 601, 79th Cong., 2nd Scss. App., Aug. 2, 1946. Sec. 203. 
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house or any joint committee, in the analysis, appraisal, and evalua¬ 
tion of legislative proposals pending before it, or of recommendations 
submitted to Congress by the President or any executive agency, and 
otherwise to assist in furnishing a basis for the proper determination 
of measures before the committee; (2) upon request, or upon its own 
initiative in anticipation of requests, to gather, classify, analyze, and 
make available, in translations, indexes, digests, compilations, and bul¬ 
letins or otherwise, data having a bearing upon legislation, without 
partisan bias in selection or presentation; and (3) to prepare summaries 
and digests of public hearings before committees of Congress and of 
bills and resolutions of a public general nature introduced in either 
house. 


The staff of the Legislative Reference Service includes a director, 
an assistant director, senior specialists, and junior and clerical em¬ 
ployees. They all are appointed by the librarian without regard to civil 
service laws and without reference to political affiliations. Senior spe¬ 
cialists are authorized by the Legislative Reorganization Act in the fol¬ 
lowing fields ; agriculture, American government and public administra¬ 
tion, American public law, conservation, education, engineering and 
public works, full employment, housing, industrial organization and 
corporation finance, international affairs, international trade and eco¬ 
nomic geography, labor, mineral economics, money and banking, price 
economics, social welfare, taxation and fiscal policy, transportation and 
communications, and veterans* affairs. In order to give these special¬ 
ists status they are compensated at a rate which is equal to that paid to 
research analysts and consultants in the executive branch of the govern¬ 
ment in the highest grade to which such persons, without supervisory 
responsibilities, are customarily assigned. Such specialists are available 
for special work with the appropriate committees of Congress. 

The provision of a more adequate professional staff for the service 
of Congress through the Library of Congress is supplemented by other 
sections of the act such as those authorizing the employment of four 
professional staff members by each standing committee at salaries up 
to $8,000 per year; prohibiting the employment by committees of per¬ 
sons detailed or assigned from any executive agency, except by permis¬ 
sion of the supervisory committees of the two houses; and prohibiting 
the members of committee staffs from accepting employment in any 
executive agency for one year after the termination of their legislative 
employment. These provisions all seem to be designed to promote the 
independence of Congress from the executive and to increase its stature 
as a self-sufficient and coordinate branch of the government. 

There is no standard pattern for the provision of legislative refer¬ 
ence service in the states. The earliest activities were in New York, 
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Massachusetts, and Wisconsin as already noted. These first states con¬ 
ceived of the service merely as an expansion of the functions of the 
state library. In all three it remains so today. In all but Wisconsin, 
also, bill drafting is done by a separate agency, as it is done in the na¬ 
tional government. California, Connecticut, and Rhode Island have 
followed a similar pattern. States in which the legislative reference 
bureau is under the state library and performs both research and bill¬ 
drafting functions include: Iowa, Arizona, Oklahoma, Texas, and 
Wisconsin. Research alone is the function in Arkansas, Georgia, Ken¬ 
tucky, Maine, New Hampshire, New Jersey, Oregon, and Vermont. 
The legislative reference service in Virginia is under the governor's 
office. In Ohio, there is a legislative reference board of which the 
governor is chairman. In North Carolina, the secretary of state, 
through his division of publications, conducts research in legislation 
and does bill drafting as well. In Colorado, all of these functions are 
performed by the attorney general. Three states with legislative coun¬ 
cils have turned over all research on legislative problems to their staffs; 
these are Kansas, Illinois, and Nebraska. Indiana, Maryland, Michi¬ 
gan, and Pennsylvania have placed the research and drafting functions 
in the hands of agencies directly responsible to the legislature. The 
following states reported no agency devoted exclusively to legislative 
reference service in 1948: Florida, Georgia, Idaho, Louisiana, Missis¬ 
sippi, New Mexico, Oregon, South Carolina, South Dakota, Tennessee, 
West Virginia, and Wyoming.^ It is difficult to understand how these 
states can operate effectively without this service. Some have state 
libraries, but in none is there trained research personnel for legislative 
work. New Mexico had a complete service but abolished it in 1941. 

It seems obvious that the problems considered in these research 
agencies would often overlap. When the securing of new sources of 
taxation is a pressing problem in one state it is likely to be so in another 
also. When problems of social security agitate one legislature the sub¬ 
ject is sure to appear in another, if not in all forty-eight of them as 
well as in Congress. Before 1930, standard procedure before under¬ 
taking research on a new problem was to write a letter to all existing 
agencies to learn what had already been done or was being done on the 
subject. But even with this precaution there was considerable over¬ 
lapping. Completed studies were usually circulated to all of the bureaus, 
but too often several agencies would begin work on a topic at about the 
same time and questionnaires would cross in the mail asking for needed 
information. The almost universal availability of state codes in the 

state libraries or law libraries made comparative studies of legislation 
inevitable. 


< Hook of the States (Council of State Governments, Chicago, 1948-49), pp. 118-119. 
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In 1930 Senator Henry W. Toll of Colorado succeeded in interest¬ 
ing a number of the states and a national philanthropic foundation in 
the formation of a new organization known as the American Legis¬ 
lators’ Association. The headquarters were established in Chicago near 
the University of Chicago. One of the first projects of this new group 
was to set up an interstate legislative reference bureau and to encourage 
the several state bureaus to use it. Copies of all studies made in the 
various states, even though unpublished and available only in type¬ 
written form, were filed there. Directors of state bureaus were encour¬ 
aged to write to the interstate bureau before starting on any new 
project in order to learn what had been done elsewhere. Annual meet¬ 
ings of the directors were inaugurated, as well as meetings of commit¬ 
tees of the legislatures. Through these meetings, cooperative research 
was planned ahead and the state bureaus were thus enabled to use their 
limited funds to maximum advantage. 

Developments of the past few years have resulted in changes in this 
original scheme. Other groups of state officials were organized. The 
governors’ conference, the meetings of the secretaries of state, and 
those of the attorneys general were coordinated with the American 
Legislators’ Association and jointly became the Council of State Gov¬ 
ernments. The headquarters were established in a building at 1313 
East 60th Street in Chicago, constructed by the Rockefeller Foundation 
to house this and other organizations of public officials. The reference 
service was merged with the joint reference library set up under the 
Public Administration Clearing House for service to all of the coop¬ 
erating groups. This agency is described in the official literature of 
the “1313 Group” as follows: 

“The Public Administration Clearing House maintains a joint ref¬ 
erence library to the support of which each organization in the build¬ 
ing at 1313 East 60th Street, Chicago, Illinois, makes an annual 
contribution of money and a continuous contribution of material. Each 
of the organizations collects reports, statistical data, journals and pam¬ 
phlets which are difficult for the ordinary library to secure. These are 
deposited in the joint reference library and are thereby made readily 
available to all of the organizations. The library indexes and files all 
material received, acts as a reference library for the associations, pre¬ 
pares special subject bibliographies, and publishes the weekly check 
list. Recent Publications on Governmental Problems. The library col¬ 
lection now includes approximately 68,000 pamphlets, over 21,000 
hooks and 800 periodical titles.” ^ 

The state universities of many states also do a great deal of research 
work of value to the legislature. Some of this is done by graduate stu- 

4 LovUs Brownlow, 131S East 60th Street. Chicago (March, 1944), p. 3. 
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dents in the preparation of theses and dissertations. In certain courses 
the students are encourag^ed to prepare reports on pressing state and 
local problems.® These may be used by individual legislators or depos¬ 
ited in the legislative reference library for use by all of them. The 
research programs of many of the faculty members are fruitful sources 
of data, and even of conclusions as to the relative merits of different 
expedients for the handling of certain social, economic, or political 
problems. Where the legislature can anticipate a problem at the time of 
making biennial appropriations, an allotment of funds can be made 
available for a specific research project to be conducted at the univer¬ 
sity. Many of these institutions maintain bureaus of governmental 
research to which such an assignment can be made, to the advantage 
of both the state and the university: the state in that it gives the legis¬ 
lature a scientifically objective report, prepared by competent faculty 
and students; the university in that it gives the faculty and the research 
assistants in the bureau live material upon which to work. 

Where the university is located in the same city as the state capitol, 
as in Ohio, Nebraska, Wisconsin, Louisiana, Texas, and Utah, or in 
an adjacent city as in Minnesota, the influence which it can and nor¬ 
mally does exercise on the state legislature (and vice versa) is greatly 
enhanced. The availability of state departments, agencies, and institu¬ 
tions for field investigations gives realism to the teaching of all of the 
social sciences, provided these facilities are used. It is difficult, if not 
impossible, to construct an artificial laboratory situation for the study 
of these subjects. The only practical laboratory is the actual govern¬ 
ment. While local governments are widely available for such purposes, 
and are used widely, state government off^ers an additional type of 
laboratory situation which deserves and will repay well all the attention 
which can be given to it. Close coordination between the legislative 
reference bureau and the state university will be fruitful. 

Legislative reference service for city councils is available only in 
the larger cities. As in the states, this activity usually grew out of the 
library, in this case the city library. In many cases such services con¬ 
tinue to operate as a unit of the library; in others they are directly 
responsible to the city clerk or city council. They have been com¬ 
petently staffed, on the whole, and have rendered yeoman service. Par¬ 
ticular mention should be made of the reference services in New York, 
Milwaukee, Chicago, Cincinnati, Baltimore, Cleveland, and Los An¬ 
geles,® In some cities, such as Detroit and Philadelphia, there also are 
privately financed bureaus of governmental research with good staffs 


O. Douglas Weeks, Research in the American State I.egisloth-c Process 
Edwards, Ann Arbor, Mich., 1947), p. 50. 

/'Miinifipal reference libraries also exist in Detroit. Honolulu. Minneapolis, 
clelphia, I ortlaiicl, Rochester, St. Louis, Seattle, and Torooto. 
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library which offer some reference service to the 


Legislative Councils 

When state legislators assemble at the state capitol for a legislative 
session they usually meet each other for the first time. They labor 
together during a limited session, a large part of which is devoted to 
familiarizing themselves with what is needed to improve the machinery 
and operation of state and local governments. Their only program is 
that contained in the party platform, in their own campaign pledges, 
and m the messages which they receive from the old and new governors. 
Of all of these, the messages are the most concrete and fruitful, but at 
best they are fragmentary. There is too little time available during the 
brief session to do any fundamental research on the subjects presented. 
There is even too little time to assemble the results of research already 
done by competent students in various parts of the country. At the close 
of the session the members part, never to meet again, except in case of 
a special session, unless they are re-elected. Their thinking on legislative 
problems is confined to the session. 

A number of state legislatures have decided that such a situation 
should not be allowed to continue. The need for legislation should be 
anticipated and the subjects to be dealt with should be studied compre¬ 
hensively and reported upon before the houses are asked to act. The 
legislature should have a carefully prepared, comprehensive, and work¬ 
able program for its labors, a program constructed by its own members. 
Even though sessions are intermittent, legislative problems are con¬ 
tinuous and some legislative agency should be available continuously to 
receive messages from the governor concerning them. The answer 
which has been given to this problem is the legislative council. 

Twenty-two states now have legislative councils or legislative re¬ 
search committees. The accompanying table shows the year in which 
each council was organized, the number of members provided for, and 
the annual budget for the year 1948-1949. While these councils and 
committees have taken forms in different states, their objectives are 
almost identical. Among the objects specified in the various laws are 
the following: reform in state government, revision of legislative 
proposals, the preparation of research reports, the recommendation 
of legislation, the investigation of administrative agencies to effect 
economy, cooperation with the administration, cooperation with special 
committees, the study of the procedures of the legislature, the study of 
the effect of statutory and constitutional provisions, the study of the 
financial and personnel needs of state government, the revision of the 
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TABLE 13 

Legislative Councils and Research Committees 


State 


Alabama. 

Arkansas.... 
California.... 
Connecticut.. 

Illinois. 

Indiana. 

Kansas. 

Kentucky.... 

Maine. 

Maryland... . 
Minnesota. . . 

Missouri. 

Nebraska.... 

Nevada. 

North Dakota 

Ohio. 

Oklahoma. . . 
Pennsvlvania. 

Utah.'.. 

Virginia. 

Washington. , , 
Wisconsin. 


Date 

Members 

Budget (Ann.) 

1945 

12 

$27,000 

1947 

34 


1941 

10 

25,000 

1937 

14 

12,000 

1937 

22 

31,818 

1945 

8 

32,400 

1933 

27 

56,000 

1936 

16 

11,000 

1939 

10 

17,000 

1939 

20 

40,000 

1947 

IS 

25,000 

1943 

20 

110,000 

1937 

16 

19,800 

1945 

4 

10,(X)0 

1945 

11 

12,500 

1947 

6 

25,000 

1939 

25 

14,250 

1937 

24 

100.000 

1947 

13 

20,000 

1936 

9 

15,000 

1947 

21 


1947 

12 

30,000 


statutes, the preparation of the legislative program, and the making of 
public reports on recommendations prior to the commencement of the 
regular sessions. In three cases. Arkansas, Nevada, and Wisconsin, 
the council is directed to draft bills. The legislative council or legisla¬ 
tive research committee commonly meets during the interim between 
regular sessions to gather facts and prepare, in cooperation with the 
executive, a legislative program for the consideration of the succeeding 
session. In all states having such councils, other than Nebraska which 
has a unicameral legislative body, they include representatives from both 
of the houses. In most cases the representation is equal, but in a few 
cases it is not. Many of the councils include officio members; the 
most common provision is for the membership of the speaker of the 
house and the president of the senate. In Arkansas the governor also 
is a member, while in Maryland the presiding officer of each house the 
majority and minority floor leaders, and the chairmen of the judiciary 

houses are ex officio members. In Arkansas and in 
\\ ashington there are fourteen nonlegislative members appointed by 
the governor. Utah has three such members, one each appointed bv the 
governor, the president of the senate, and the speaker of the house In 
inost cases the members are selected by the presiding officer. In a num- 
her of c ases the membership of the two major political parties is re- 

7 Hook of the States (Council of State Governments. Chicago. 1948-49), pp. 116-117. 
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quired to be considered. Most of the councils meet quarterly. A few, 
such as California, Indiana, Kentucky, Pennsylvania, Virginia, and 
Washington, meet only on the call of the chairman. In Arkansas the 
council meets every two months between sessions. In Nebraska it meets 
only twice each year. 

The term of office of members of legislative councils and research 
committees usually coincides with their legislative term. Twelve of the 
twenty-two states pay a per diem, the most usual amount being ten 
dollars and expenses. The budget figures shown in the accompanying 
table indicate the amount available for the payment of this per diem, 
the expenses of the council, and the employment of staff members. All 
but four of the councils are authorized expressly to choose a secretary 
and a research staff; in most cases these are persons who have been 
trained in law or political science. 

The research staffs do much of the councirs work, but there is a 
great deal left for the council to do. At its meetings it receives messages 
from the governor, reviews the progress of research, approves new 


projects, debates the recommendations which it will make to the next 
session, and hears officials and citizens who wish to propose new proj¬ 
ects or to comment upon old ones. In twelve states the council is given 
authority by law to summon witnesses and to compel the production of 
books and papers pertinent to an inquiry in progress.® In its power to 
conduct hearings, it is a committee of the legislature. However, in con¬ 
trast with the traditional committee, it may consider any subject. In 
practice, the range of topics is very wide. For this reason, as well as 
because of a peak volume of work at certain periods, a part-time spe¬ 
cialized staff is often used for specific projects. The staff also may do 
legislative drafting work on bills needed to implement the recommenda¬ 
tions of the council. These accompany the report of the council to the 
new session and are introduced at the opening of the session by a desig¬ 
nated member. They are subject to debate, amendment, and criticism 
like any other bill. 

Not all investigations by the council and staff result in proposals for 
new laws. Often research discloses that a law is not necessary, or may 
even be undesirable. In other cases it has been possible for the staff to 
show administrative officers how to accomplish their objectives without 
new or amendatory legislation. Such research and public relations work 
reduce the burden on the legislature and permit it to concentrate its 
attention on vital matters. 

During the session the council staff acts as a legislative reference 
bureau for all of the members of the legislature. However, it is obvi- 


8 Arkansas, California, Kansas, Kentucky, Maine, Maryland, Nebraska, Ohio, Okla¬ 
homa, Utah, Washington, and Wisconsin. 
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ously impossible for the staff to conduct exhaustive research on new 
topics on the spur of the moment during the hectic days of a session. 
The most that can be done is to give advice, based on related research, 
and to draft simple bills and amendatory measures. 

While the legislative council has not yet wholly taken the place of the 
interim committee in the states where such councils are available, there 
is a strong tendency in that direction. There are few matters which 
require study between sessions which cannot be handled better by the 
legislative council and its staff than by a specially appointed interim 
committee. Furthermore the cost is far less. Each interim committee 
with its special appropriation hires its own staff—not fully experienced 
or competent in many cases—and fails to coordinate its work and find¬ 
ings with those of other similar agencies. When the report is made to 
the legislature, it is too late for correction. When interim committees 
are deemed essential, they should be required to use the staff of the 
council, and the appropriation for the work of the council should be 
augmented accordingly. 

One problem which legislative councils have not solved is that of 
continuity. The smaller-sized bodies run a considerable risk of losing 
all or a majority of their members every two years. Membership on the 
council is dependent upon membership in the legislature, and this in turn 
is dependent upon the vagaries of politics and the whims of the voters. 
During the inter-session period, no member of the council knows with 
certainty that he will be a member of the body to which his recommen¬ 
dations will be made. There may be a change in party control which 
will cause the recommendations of the council to be neglected or 
rejected. 

This objection to a council, although seriously urged, is not as fatal 
as it might appear. Most of the work of the staff and the recommenda¬ 
tions of the council are factual. To be sure, the selection of topics by 
the council may be influenced by political considerations, but the research 
has no political tinge. The very existence of a technical staff will, in 
time, provide an element of continuity if the jobs are not used for 
political patronage. Then, too, we have seen in Chapter 8 that the 
American people tend to re-elect their legislators, so that those who hold 
the more important committee posts and offices in the legislature are 
likely to be experienced men and women who will be re-elected without 
much question as long as they desire to serve. Of such members the 
councils are normally composed. First and foremost they are legisla¬ 
tors, with legislative experience and a legislative approach to problems. 

Aside from the advantage which the use of a council gives the legis¬ 
lature. which thus is enabled to meet with a program before it that is 
annotated by facts, there are other advantages to the council idea. One 




THE LEGISLATIVE PROCESS 


[Ch. i6 


IS publicity. The meetings of the council are open to the press. The 
newspapers carry to every part of the state the topics which have been 
chosen for study so that legislative matters are kept continuously before 
the public. This is supplemented by the members of the council who 
give public addresses on the work of the council and consult with their 
constituents on the action which should be taken on pending problems. 
This results in wide public education on legislative topics and gives the 
council much-needed public reactions to their proposals. The task of 
the legislature is then greatly simplified by a preliminary crystallization 
of public sentiment. 

Another advantage of the legislative council is that it tends to create 
public confidence in legislatures and restore them to the public esteem 
which they lost in the nineteenth century. After a few decades of legis¬ 
lative council operation of the proper type, the opposition to more fre¬ 
quent sessions and the insistence on limited sessions should melt away 
and legislative activity may take its rightful place in state government. 
This objective is visualized in the preamble to the law creating the 
Illinois Legislative Council, in 1937, where it was said, “Such legisla¬ 
tive planning and formulation as actually obtains would, by being recog¬ 
nized and made properly antecedent to regular sessions, conserve legis¬ 
lative time, save unnecessary expense, improve ensuing debate, and 
restore legislative activity to the high place in government and public 
esteem which it merits.” 

In the meantime, while the slow processes of democracy work toward 
changes in our state constitutions to remove the shackles from our state 
legislatures, it is to be hoped that more and more states will adopt the 
legislative council device. 


Legislative Drafting Services 

The actual drafting of legislation is an entirely different type of task 
than that involved in legislative reference service, and usually is consid¬ 
ered to require a different type of staff. As has been pointed out above, 
some states combine the two functions, but unless both are adequately 
staffed neither can give satisfaction. Many bills are already drafted 
when they are handed to the legislator for introduction. Lobby bills 
usually are typed in the proper number of copies and on the official legis¬ 
lative forms. So, also, are those prepared by or for administrative 
agencies. However, no astute member will introduce such a bill without 
having it checked by the bill-drafting agency to see that it is in proper 
form, according to legislative rules, and that it will accomplish the ob¬ 
jective which is claimed for it. Thus the bill-drafting agency has two 
functions : (1) to examine, correct, and if necessary, redraft and retype 
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bills prepared elsewhere, and (2) to draft bills from the beginning on 
request from a member or a committee. 

Each house of Congress employs a legislative counsel and staff for 
bill-drafting work. The chief counsel in each house is appointed by the 
presiding officer and he in turn chooses his staff. In the House, since 
most important bills are prepared in committee and introduced by the 
chairman, most of the work of the legislative counsel is done for com¬ 
mittees. Very little work is or can be done for individual members, due 
to the inadequate staff and the pressure of committee business. In the 
Senate, much more work is done for members; there much of the im¬ 
portant legislation has individual rather than committee sponsorship. 
In neither House does the counsel prepare bills for executive depart¬ 
ments. However, experts from the Treasury and the Bureau of the 
Budget are frequently called into consultation with legislative commit¬ 
tees and counsel in the preparation of revenue bills. The facilities of the 
offices of legislative counsel in both houses were materially strengthened 
under the provisions of Section 204 of the Legislative Reorganization 
Act of 1946, which authorized substantial increases in the appropria¬ 
tions available for this work. 

In the states, bill drafting is sometimes undertaken by the legislative 
reference service in a state library, as in Arizona, Iowa, Oklahoma, 
Rhode Island, Texas, and Wisconsin. In others, such as California, 
Indiana, Alaryland, Massachusetts, Alichigan, New York, and Pennsyl¬ 
vania, it is entrusted to an agency directly responsible to the legislative 
body. Ohio places drafting in the Legislative Reference Bureau under 
an independent board. Illinois and Nebraska use their legislative coun¬ 
cil staffs for the purpose. State statute revision offices have been estab¬ 
lished in Connecticut, Kansas, Ohio, Rhode Island, and Wisconsin, and 
all of these officers do some legislative drafting work. In many of the 
states, drafting of bills both for the executive department and for the 
legislature is done by the attorney general. In some cases he is the only 
drafting agency, in others he shares drafting functions with a legisla¬ 
tive reference bureau or even a legislative counsel. 

The drafting of municipal ordinances is almost invariably entrusted 
to the city attorney or an officer having similar functions, such as the 
law director or city solicitor. As is clear from a review of Chapter 2, 
his task is a very complex and difficult one. Unfortunately, this draft¬ 
ing work is often entrusted to young attorneys without experience and 
without adequate appreciation of the need for extreme care in their 
work. 

In many states there are leagues of municipalities which are staffed 
and equipped to assist local government officers in their tasks. One of 
the more common services is that of the preparation of model ordi- 
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nances on topics of general interest which can be adopted by those cities 
which have a need for them. Such ordinances have more than the usual 
chance of survival in the courts, as the league staffs normally conduct 
exhaustive research into the legal background and even collate experi¬ 
ence with similar legislation elsewhere. 

In addition to preparing and publishing model ordinances, the state 
leagup also maintain an inquiry and information service to answer 
questions and furnish material on request of any city official. Where 
such service is available, the city attorney may secure from the league 
a special draft of an ordinance on a subject of interest to his city council, 
together with a brief explaining its provisions. Or he may secure an 
opinion on the legality and expediency of a draft which he has prepared 
or which has been handed to him by a member of the council for exam¬ 
ination. Or the councilman who desires to surprise his colleagues by 
introducing legislation on a subject in which he has a special interest 
may write the state league office and secure the necessary draft and 
information. 


Another helpful feature of the league program in many states is the 
annual conference, where city officials from all parts of the state gather 
to discuss their problems, exchange experiences, and hear explanations 
of significant topics by competent experts. The city attorneys usually 
meet in a special section at this time, as do the councilmen. It is from 
the discussions at these conventions that the league staff determines the 
research projects to be undertaken during the ensuing year. 

Still another league service affecting municipal legislation is that of 
ordinance revision and codification. There are now many cities in the 
United States which have enjoyed a continuous corporate existence for 
a hundred years or more. Even in the younger states, a corporate life 
of fifty years is common. In such a length of time, spanning as it does 
a period of considerable growth and expansion, many older ordinances 
have become obsolete and should be repealed. Rather than clearing them 
off the municipal books, they are allowed to remain, to fall into an 
innocuous desuetude. Once in a while some energetic reformer unearths 
them and asks for their enforcement, much to the embarrassment of the 
city officials. 

There are also conflicts between the ordinances passed in early years 
and those passed later. While there is a general rule of construction 
which would give effect to the later provision, such conflicts lead to 
confusion in law enforcement and they should be removed by the ex¬ 
press repeal of the older ordinance. Conflicts likewise exist between old 
municipal ordinances and later state statutes. The ordinances must be 
amended to conform to the latest statute if the city law enforcement 
officers are not to be embarrassed by the refusal of the courts to enforce 
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them. Then, too, carelessness in the preparation of the original ordi¬ 
nances often results in a conflict between the ordinance and the state or 
federal constitution or even some existing statute. Naturally these errors 
should be rectified as soon as they are discovered. Gaps should also be 
filled. 

Aside from clearing away all of this rubbish and putting the munic¬ 
ipal house in legal order, there is a considerable advantage in having all 
local law which is in effect published in a single volume. Police officers, 
law officers, judges, and administrators then can have copies for con¬ 
stant use. The codes can be used for police training purposes. Copies 
can be made available to the public at the cost of publication. Once the 
revision has been accomplished, the revised ordinances can be kept up 
to date in a book or file in the offices of the city solicitor and city clerk 
and published with sufficient frequency, say every ten years, to keep the 
local law current. The detailed procedure used in such a revision is out¬ 
lined in the next chapter. 

State leagues of municipalities have a vital interest in state legisla¬ 
tion affecting cities and usually maintain a lobbyist at the state capital 
during the session in order to present the point of view of the city 
officials before the proper legislative committees, to secure sponsors for 
proposed legislation drafted by the league staff, to oppose legislation 
deemed by the city officials to be contrary to the best interests of urban 
dwellers, and to keep the cities informed through the league office of the 
status and progress of bills in which they have an interest. An office 
having similar purposes is also maintained in Washington to represent 
the larger cities before Congress and the various federal government 
agencies. This group is called the United States Conference of Mayors. 
The state leagues of municipalities are federated into an American 
Municipal Association whose headquarters are at the public adminis¬ 
tration center in Chicago. 

The Model State Constitution 

Efforts toward uniformity on a high level of sound organization 
often are made by private groups. The drafting and dissemination of 
the Model State Constitution offers an example. The National Munic¬ 
ipal League, a citizen organization devoted to the promotion of better 
government and administration, appointed a committee in 1920 and 
charged it with the preparation of a constitution which might be used 
as a model by state constitutional conventions and commissions. In 
1921 the first draft of this document appeared. It was revised in 1928, 
1933, and 1941. On the last of these occasions, the Committee on State 
Government, with the cooperation and assistance of approximately 
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seventy-five specialists on the various subjects covered, worked for 
more than two years in making a very careful and thorough revision 
of the entire document. After World War II, the committee was re¬ 
organized and the draft was carefully re-examined and, with small 
changes, was republished in 1946.*^ 

In view of the antiquated condition of many state constitutions, the 
high standards of the Model State Constitution have exerted a consid¬ 
erable influence on thinking in relation to the improvement of state 
government. In all attempts at constitutional revision since the 1941 
edition was published, it has been widely used by convention delegates 
or commission members as part of their background materials. In addi¬ 
tion it has been widely used by colleges and universities in their courses, 

and by citizen groups seeking to modernize the constitutions of their 
states. 


Uniform State Laws 

The onrushing development of mechanical science which has reduced 
time and space and knit our country into a nation has had relatively 
little effect on our governmental institutions. We have been content, in 
the main, with a little tinkering here and there to adapt our old govern¬ 
mental machinery to a new age, but there has been little real new con¬ 
struction—few new models of social institutions. There are many 
advantages in stability but few in stagnation. One of the most basic 
needs in our country is uniformity in the handling of many matters. 
We take much pride in the fact that under our federal system any state 
may conduct experiments with new machinery of state government 
without endangering the others in case of failure, but with profitable 
example to the others in case of success. But there are many subjects 
on which the great majority of our people are agreed that there should 
be substantial uniformity, such as laws on marriage and divorce, traffic 
laws, insurance laws, securities laws, bankruptcy laws, and laws affect¬ 
ing business transactions. 

There are two ways to achieve uniformity in laws in the United 
States. One is for Congress to enact a statute, the other is for the state 
legislatures voluntarily to adopt identical statutes. There are difficulties 
in the first method. Lhiless express or implied authority can be found 
in the Constitution, Congress has no power to act. Constitutional 
amendments to grant authority to Congress are difficult to secure, as 
witness the proposed Child Labor Amendment. Then, even if national 
authority can be found, there are many who oppose congressional action 
on the ground that it results in undue centralization. There is no deny- 


Xational Municipal League, Model State Constitution (New York, 1946), p. 51. 
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ing that in a democracy, the closer government is to the people, the 
more likely it is to be responsive to their wishes and susceptible to 
their control. 

Uniform state action is advocated as the more desirable course by 
those who believe in democracy and in states rights.^® There is much to 
be said for this point of view. But in order to obtain uniformity, some 
type of organization must be set up in which all the states will partici¬ 
pate. The first agency in this field was the National Conference of 
Commissioners on Uniform State Laws. This group was created in 
1892. It consisted of an assembly of commissioners officially designated 
by each state, which met annually in connection with the American Bar 
Association. In its sessions the need for uniform legislation in certain 
areas was discussed and topics of general interest were referred to 
committees for the drafting of bills. At a subsequent annual session, 
proposals for uniform laws were presented and discussed, and those 
which met the approval of the delegations from at least twenty states 
were submitted to the state legislatures with a recommendation that 
they be adopted. 

During the first fifty years of its existence, the Conference drafted 
and approved ninety-three model and uniform acts. Some of these have 
since become obsolete so that today only seventy-five are still being 
recommended. As of May, 1943, a report on forty-six of these showed 
that the only proposal which has been adopted by every state is the 
Negotiable Instruments Act.^^ The Warehouse Receipts Act has been 
enacted by every state but South Carolina. The Narcotic Drug .\ct has 
become law in forty states. But none of the others has been passed by 
more than thirty-seven states, and only ten have been adopted in more 
than half of the states. Some states have been notably uncooperative 
in this program. Georgia has adopted only five, Kansas six, Kentucky 
eight, Mississippi six, Missouri seven, Nebraska ten, New Mexico 
seven, Oklahoma five, South Carolina seven, and Texas four of these 
proposals. 

Reference has already been made to the American Legislators’ 
Association and to the Council of State Governments, which took over 
the functions of the former agency in 1935. The Council, in 1940, 
entered into a tentative program of cooperation with the National 
Conference of Commissioners on Uniform State Laws for the purpose 
of helping the latter to secure consideration of its proposals by the 
legislatures. In 1942 this program was made permanent. The Council 
now provides office space to the Conference in its Chicago headquarters, 

C/. W. B. Graves, Uniform State Action (University of North Carolina Press 
Chapel Hill, 1934). 

11 Book of the States (Council of State Governments, Chicago, 1943-44), pp. 130-131. 
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has assigned a staff member to this work, and has added this function 
to the duties of the field representatives of the Council. In 1941, the 
first year of this cooperation, 201 uniform laws were introduced in the 
various state legislatures and seventy-eight adoptions were secured. 
More progress may now be expected. 

Another influence working toward the adoption of uniform state 
legislation is the work of the national lobbies. When such national 
groups as the American Association for Labor Legislation, the Anti- 
Saloon League, the Women's Christian Temperance Union, and the 
National Safety Council find they cannot secure congressional action 
for one reason or another, they direct their efforts toward the state 
legislatures. While some modifications may be required in a strict pro¬ 
gram of uniformity, due to state constitutional provisions, the success 
of these groups in formulating and securing the adoption of uniform 
laws has been great. 

Yet none of the agencies and influences now available appear to be 
adequate to stem the tide against federal centralization. Were it not 
for the fact that the functions of government are increasing, the duties 
of the state governments would by this time have diminished to small 
proportions. The federal government is occupying more and more of 
the field confided to it by the Constitution, removing more and more 
matters from the competence of the states. Yet the governments of the 
states are increasing in size and activities at an even greater rate than 
they are losing functions to the national government. While some state 
functions are established at the expense of local government, these units 
too, find more and more to do. Probably the best that can be done in 
the preservation of municipal and state home rule as an adjunct of 
democratic government is for each of the areas to do its tasks with the 
greatest efficiency of which it is capable. This is why scientific law¬ 
making is important. And the more important aids to scientific law¬ 
making as outlined in this chapter point the way to the efficiency which 
the future requires. 


Suggested Problems for Study 

1. Analyze and evaluate the contributions of your state university to 
scientific lawmaking by your state legislature at its most recent session. 

2. Prepare a report on the work of your state legislative reference bureau 
during the past two years. 

3. If your state has a legislative council, study and report upon its work 
since its creation. 

4. Prepare a proposal for the establishment of a legislative reference 
service for your city council. 
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5. Study and report upon the adequacy of the legislative drafting service 
available for your state legislature. For your city council. 

6. Evaluate the program and accomplishments of your state municipal 
league. If there is none in your state, find out why and prepare a 
proposal for the creation of such an agency. 

7. Study and report upon the present condition of the municipal ordi¬ 
nances in your city. If a revision and codification seem desirable pre¬ 
pare a proposal for undertaking it. 

8. To what extent has your state adopted statutes proposed by the Na¬ 
tional Conference of Commissioners on Uniform State Laws? What 
efforts have been made to secure the adoption of the remaining ones? 



CHAPTER 17 


PRINCIPLES OF LEGISLATIVE DRAFTING 

Wlien the legislator comes to the bill-drafting agency he usually 
brings little more than an idea. He thinks there ought to be a law to 
accomplish a certain objective. He may or may not have a proposal as 
to how this may be done. Or he may bring in a bill already prepared 
by someone else—usually a pressure group—and ask to have it reviewed. 
A staff member is assigned to find out what the legislator wants and 
then to prepare a draft of the desired bill or a report upon the draft 
submitted for review. Often a series of conferences is required as work 
on the project develops. These are necessary because the legislator 
seldom has any idea in advance of how he wants to accomplish his 
objective and various alternatives must be reviewed before the drafting 
job can be finished. Then, too, the preliminary research undertaken by 
the staff member may disclose that there is already a law on the subject. 
It may or may not be adequate and the legislator must be consulted to 
find out whether he thinks it desirable to proceed further. It may be 
possible to accomplish the desired end by an amendment to this law. 
Tliis, too, is a question of policy for the legislator to decide. Or, in 
order to avoid later conflict, it may be necessary to repeal existing legis¬ 
lation or to distinguish the new project from the old law. These, too, 
are decisions of policy. 

The first task of the draftsman, then, is research. He must under¬ 
stand the objective before he can devise an effective means of achieving 
it. Material may be available in the legislative reference library, or it 
may be obtained from administrative departments, from university 
research bureaus, or from the joint reference library in Chicago. On 
some subjects, it may be necessary to devise a questionnaire to be sent 
to other states or cities to obtain information. The compilation, analysis, 
and interpretation of these data require considerable training and expe¬ 
rience in the social sciences. 

Once the sociological, economic, and political implications are reason¬ 
ably well understood, the examination of legislation already adopted 
elsewhere to deal with the matter in question is necessary. The com¬ 
parative study of legislation in the United States is a fruitful but 
greatly neglected field. The Library of Congress has issued for many 

336 



PRINCIPLES OF LEGISLATIVE DRAFTING 


337 


Ch. 17] 


years a periodical index-digest of new state legislation, but this is useful 
more as a guide to sources than as a device for comparative study. With 
forty-eight state legislatures all having much the same problems of 
government, it would be very useful to have more complete and con¬ 
tinuous analysis of their legislation. 

However, there are dangers in borrowing too freely from the laws 
of other jurisdictions. Every state has its own constitution and every 
city its charter to which its legislation must conform. Drafting should 
be done with these basic laws in mind. This, however, is not enough; 
there are still the differences between the borrower's jurisdiction and 
that from which the borrowing is done to be considered. Where the 
drafting has not been properly done and the resulting law is in viola¬ 
tion even of the fundamental law of the jurisdiction which passed it, 
additional complications occur. Then, too, the basic conditions may be 
different. It is conceivable that a mine safety law quite adequate for the 
bituminous strip mines of Illinois would be utterly inadequate for the 
anthracite mines of Pennsylvania. These facts must be recognized and 
taken into consideration. 

Not only must the basic validity of the law of another state be 
known, but also the experience derived from its enforcement. Which 
features have worked well and which poorly? Which have been ques¬ 
tioned in the courts and upheld and which have been held invalid? 
What amendments have been proposed to make the law more effective ? 
A letter to the administrative agency in the state in which the law is 
operative should be sufficient to obtain this information. Without such 
information, the use of the law of another jurisdiction by a draftsman 
as the basis for his draft is inexcusable and may lead to serious conse- 
([ucnces. For instance, cities which adopted the Portland ordinance for 
the licensing of door-to-door solicitors while a challenge to its constitu¬ 
tionality was pending in the courts, or even after its invalidation by the 
Supreme Court of the United States, had to repeal it or leave it on the 
ordinance books, unenforced and unenforceable.^ 

A draftsman must have a comprehensive and accurate knowledge of 
the constitutional law of his own jurisdiction as it relates to legislation. 
As was noted in Chapter 2, statute law, whether federal or state, must 
conform to constitutional provisions. Many matters have been removed 
by the people from the area in which statutes may function. The bills 
of rights of both national and state constitutions place severe limitations 
upon the scope and method of legislation. The constantly expanding 
federal statute books also limit the scope of state lawmaking by remov¬ 
ing more and more matters from state jurisdiction, or, more euphemisti- 


982 ^losii'ry Mills v. City of Portland, 268 U.S. 32S 
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cally, by occupying to an increasing extent the field of action confided 
to the national government by the Constitution. As each new federal 
statute is passed, it may supplant state law, as it did in the case of bank¬ 
ruptcies, or it may require the amendment of existing state statutes to 
conform to it. But new legislation should be in accord with all existing 
superior law at the time of its passage. The draftsman is responsible 
for seeing that it is. 

A new statute should also be framed with a full knowledge of its 
effect upon existing law, as far as this can be foreseen. Certainly, the 
least that should be done is to search for and review all existing laws on 
the same or related subjects within the jurisdiction. Such a simple 
precaution seems elementary, but it is frequently neglected. As a result 
of this review it may be decided that, in order to prevent confusion and 
misunderstanding, it may be necessary to codify and revise the whole 
of the law on the subject. Or an amendment to an existing law may 
accomplish the desired result better than an independent new statute. 
It is almost always necessary to repeal the old law in part or in whole 
in order to prevent controversy as to whether the new law repeals the 
old one by implication. 

Only after this preliminary work has been completed, and the legis¬ 
lator who made the request has determined all questions of policy which 
have arisen in the light of the research, is the draftsman ready to begin 
the technical task of actual drafting. It should be emphasized that no 
decisions on questions of policy should ever be made by the draftsman. 
They should all be referred to the legislator, since he is primarily re¬ 
sponsible for defending these decisions before the legislative body and 
before its committees. They must be his decisions, and they should be 
made in light of all the facts which the research has disclosed. They 
will become the decisions of the legislature if and when the bill becomes 
a law. 

What are questions of policy? They are not those which are gov¬ 
erned by superior law; at least these questions are removed from the 
realm of policy determination for all legally subordinate jurisdictions. 
Thus, if a city councilman wants an ordinance prepared in such a way 
that it would be contrary to the ecfual protection clause of the Four¬ 
teenth Amendment to the Constitution, or to an act of' Congress or to 
the state constitution’s bill of rights, it is the duty of the draftsman to 
inform him of the superior law and its effect. If the effect is not clear, 
any doubts should be expressed so that the legislator may make his 
decision as to the course to be followed, with full knowledge of these 
doubts. If he decides to proceed in spite of the doubts, it would seem 
desirable that the draftsman should put them into writing to protect 
himself in case of later difficulty. But he should never put such a docu- 
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merit into the hands of another legislator or of a committee. He is the 
servant of the legislator who has asked for his help and he must remain 
loyal to him if confidence in the drafting agency and its usefulness is to 
be established and maintained. However, if he is called before a com¬ 
mittee and, without prompting from himself, is asked concerning the 
probable legality of the proposed legislation, he should of course give 
the committee all the facts and, if requested, his opinion as an expert 
on the matter. In this respect, the acceptance of commissions to draft 
bills for committees is preferable to drafting for individuals. While a 
committee majority may be as arbitrary as an individual in making 
decisions against the advice of the draftsman, there will always be a 
minority to carry the doubts into debate on the floor; there is thus less 
likelihood that constitutionally doubtful legislation will be enacted. 
Constitutional rules must be obeyed regardless of the opinion which 
may be held as to their wisdom. Policy represents the freedom of 
legislative discretion.- 

Within the constitutional and legal framework of our institutions, 
the power and authority of the legislative body is to consider, discuss, 
and decide, not only whether there shall be a law, but also what that law 
shall be. The draftsman’s task is merely to assure that the proposals 
considered by the legislative body are within the constitutional and legal 
framework of our society and to provide a draft of an act calculated to 
attain the objective which the member or committee thinks should be 
reached. 


But no agency can properly control legislative discretion in deter¬ 
mining that the proposal is not desirable or is not needed, or even in 
determining that one policy should be adopted rather than another. The 
gubernatorial veto is a brake on hasty and ill-considered action. But it 
can only force a reconsideration; it cannot annul. Even the control of 
the courts over legislation is not a control over the authority of the 
legislative body to decide wliat the law shall be, in the first instance. 
The courts do sometimes dictate a revision of policy when they dis¬ 
agree with the legislature over legislation which is brought into question 
before them. But the courts commonly measure legislation first as to 
Its conformity with higher forms of law, and second with reference to 
legislative intent. If drafting has been properly done, there will be few 
constitutional questions and the language of the law will be such as to 

allow little room for statutory construction or for speculation as to 
legislative intent. 

WhcMi the proposed law has already been drafted and is handed to 
the legislative bill-drafting agency for review, the problem is not essen- 
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tially diflFerent than in those cases where the draftsman handles the 
problem ab initio. In order to reach a sound judgment and give a con¬ 
sidered opinion as to the legality of the proposal, he has the obligation 
to do the same fundamental research on the problem as if he were to do 
the drafting. After this has been done, he can analyze the measure 
which has been placed in his hands, outline the policy provided in it and 
discuss this with the legislator who submitted it. The preparation of a 
new and entirely different draft may be necessary to effectuate the 
purpose desired. Or a redraft may be required to clarify language and 
conform to legislative rules. In examining a bill prepared elsewhere, 
there is a special obligation to look for jokers that may cause difficulties 
in the enforcement of the law and to point these out to the sponsor if 
any should appear. If he refuses to permit their removal, the draftsman 
may experience an unhappy conflict between his confidential relation 
with the member and his duty to the public, represented by the whole 
legislative body. He should seek a solution to this dilemma which 
protects the drafting agency as well as the public interest. This will not 
be easy. 


Constitutional Restrictions ® 

American legislatures started with powers only a trifle less than those 
of the British Parliament, but by a steady process of attrition their 
powers have fallen away. First, the separation-of-powers idea reduced 
the scope of their action. Second, by written constitutions some legis¬ 
lative powers, few at first but increasing in number and importance, 
have slipped away from legislative bodies by being prohibited to the 
legislature, or by being reserved to the people. Third, the power to 
decide what was required by the constitution was assumed by the courts 
or was specifically granted to them. Fourth, the power to draw up the 
constitution passed from the legislature to the convention. Now, fifth, 
power over administration is passing from the legislature to the execu¬ 
tive through such laws as the Budget and Accounting Act of 1921 
although there is some evidence of an opposite trend. 

Not satisfied with assigning powers to other agencies, we have 
stripped the legislature of part of its ordinary lawmaking functions; 
first, by forbidding legislatures to pass bills of certain types or on 
certain subjects; second, by putting legislative matter into our constitu¬ 
tions; third, by permitting certain types of laws to go into effect only 
upon popular vote; and fourth, by reserving to the people the right to 
propose laws, which may be enacted without legislative intervention, 

3 This section is adapted from C L. Jones, Stalufe Law Making (Boston Book Co., 
Boston, 1912), pp. 28-58, 
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Chief among the constitutional limitations instrumental in reducing 
the scope of legislative action have been the provisions forbidding 
special or local legislation or requiring that laws be general or uniform 
in their operation. General restrictive provisions of this type first ap¬ 
peared in the Iowa constitution of 1846. They at once found acceptance 
and such limitations, appearing in the constitutions of nearly every state, 
now either require (1) that all laws of a public nature shall be uniform 
in their operation throughout the state, or (2) that special local or 
private laws shall be prohibited in every case in which a rule can be 
made by general law. The regulation of special legislation is necessary 
to avoid favoritism and to prevent the wasting of legislative time. But 
no really successful scheme has as yet been devised by which the proper 
extent of regulation can be secured. If the constitutional provision is 
too loosely construed it invites evasion, as in Minnesota where as many 
as three criteria of classification are found in a single act, in order to 
assure its application to a single county. On the other hand, if the 
restraining provision is too strictly construed there is a danger that it 

will become too great a restraint in cases where diversity ought to be 
allowed. 

\yhile there are advantages in having the legislature free to pass 
special laws, there are important reasons why such legislation should 
as a rule be avoided. First, because it is a fundamental principle of 
legislation that there should be but one rule for cases substantially 
similar. Second, special legislation tends not to stop at differences which 
are immaterial in character. Third, it results in the padding of the 
statute book. Fourth, special legislation invites lobby pressure. None 
of these objections necessitates a constitutional prohibition of this sort 
of law, although that has come to be a characteristic heroic American 
remedy. The power to pass special laws, rightly exercised, is a valuable 
right of the legislature. But the possibility that constitutional restric¬ 
tions of this type will be removed seems remote. The experience of the 
states in which the legislature still retains the right to pass special laws 
shows that it can easily be abused. 

In addition to constitutional prohibitions against special legislation, 
the legislature finds itself limited also by constitutional grants of author¬ 
ity to the executive, to the judiciary, and to the people. As will be noted 
in Chapter 22, the principal potential limitation on the authority of the 
legislative body is the reservation by the people to themselves of the 
right to propose laws—either to the legislature, followed by popular vote 
in case of nonaction, or to direct popular vote—and to require the sub- 
mission to a popular vote of measures already enacted by the legislative 
body. These reservations affect the work of the draftsman mainly in 
that such laws may be amended or repealed only according to special 
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constitutional rules. Thus care must be taken to avoid legislative tinker¬ 
ing with them regardless of their apparent defects. 

The grant of constitutional authority to the governor to issue par¬ 
dons and to make appointments has the effect of removing such ques¬ 
tions from legislative competence. Specific grants of power to the 
courts, and the bills of rights of the state constitutions, offer many 
examples of limitations on legislative power in the interest of the 
people. Likewise, the provisions of the federal Constitution, laws, and 
treaties are ever-present restrictions on state legislative competence, 
regardless of whether they are mentioned in the state constitution— 
usually they are not. 

Another large group of restrictions on legislative freedom appears 
as formal requirements for the enactment of legislation. Such are 
provisions that each bill contain but one subject which shall be clearly 
expressed in its title; that no law shall be amended by reference, unless 
the whole section to be changed is set forth in the bill; or that no repeal 
of a repealing act shall revive the law originally repealed. The purpose 
of these provisions is to avoid surprise. Members, who are busy people, 
should not be expected to read all of every measure; they should be able 
to tell what the bills contain by reading the titles. Jokers and riders not 
germane to the subject covered by a title in such a case would be declared 
invalid by the courts. However, in some cases, where the rider is not 
separable from the remainder of the law or when the rider is held to 
have acted as an inducement to the passage of the law, the whole enact¬ 
ment falls when the constitutional provision as to title is violated.^ 

The courts have not arrived at definite rules as to what is and what 
is not a single subject with regard to the relation of the title to the act. 
They look with special disfavor upon laws which combine civil and 
criminal penalties under one title. The greatest care should be used 
when drafting laws under provisions of this sort to avoid putting un¬ 
usual combinations in the same act, even though a title broad enough to 
cover both be chosen. In doubtful cases it is always better to put the 
subject matter into two acts. Even where there is no constitutional rule 
requiring unity of subject, that standard should be adopted. It makes 
each proposal a clear-cut issue before the legislature and enables each 
new law to be allocated easily to its proper place in the statute book. 

Bills for raising revenue and those making appropriations or incur¬ 
ring debt are also obliged to meet certain requirements under state 
constitutions. Among the more common are: (1) that the purpose of 
the tax or appropriation be specified in the act and that the money 
raised be spent for that purpose only; (2) that only one subject be 
dealt with in such money bills (sometimes with a proviso that the gen- 

i Cf. The discussion in Somerset Co, v. Pocomokc Bridge, 71 Atl. 462 (Md., 1908). 
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eral appropriations for ordinary expenses shall be considered a single 
subject) ; or (3) that in case of bond issues the purpose for which the 
money is to be raised be expressed, and that it be used only for that 
purpose. These formal requirements have the same object as those on 
unity of subject and are equally important for the draftsman to observe. 

Formal constitutional requirements as to local and special legislation 
exist in a number of states. For example, no such law may be enacted 
without due notice to the locality or persons affected. Such notice is 
usually required to be given by publication. While there is usually no 
requirement as to a hearing, it may be assumed that in this respect 
reliance was undoubtedly placed on the general rules of procedure which 
call for hearings before legislative committees. If a publicity provision 
is implemented by law to an extent that will ensure real publicity and 
is enforced, there is less chance that special interests can secure unfair 
legislation in their favor or find it directed against them. However, if 
the legislature is not disposed to observe the standards which the limi¬ 
tations suggest it will in many cases find a way to avoid them. 

The constitutional provisions against legislation by reference are in 
reality as much in the interests of the members as of the general public. 
The objective in adopting these provisions is to prevent the incorpo¬ 
rating into acts of the legislature, by reference to other statutes, of 
clauses and provisions of which the legislators might be ignorant. A 
bill which would not receive legislative sanction if fully understood 
might thus become a law. Furthermore, such acts make the law prac¬ 
tically inaccessible to those whose interests are affected by it. They 
make the statutes complex and tend to destroy respect for law. 

It is true that making laws by reference often saves time and energy 
for the draftsman and for the legislator, but it increases the time and 
energy which those who must obey the law must spend in order to find 
out what it means. It is also conducive to the enactment of jokers. On 
the other hand, complete prohibition of the practice in many cases will 
result in the padding of the statute books with unnecessary repetitions. 

The constitutional provisions in question usually state that no law 
may be amended or revived by reference to its title, but that in all such 
cases the law to be revived or amended shall be re-enacted and published 
at length. A legislator who is called upon to decide whether a bill should 
become a law ought not to be asked to look beyond the four corners of 
the bill to ascertain its purpose. He does not have time to turn back in 
the session laws or statute book to find the law which the bill proposes 
to revive or amend and determine by comparison of the bill with the 
law what it is that is proposed to be done. Where there arc no limita¬ 
tions on the adoption of such statutes, the checking of abuses must rest 
on the rules of the legislatures and the integrity of the members. While 
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in doubtful cases the courts have been liberal in upholding legislative 
enactments, there are some types of legislation by reference which are 
universally frowned upon. One of these is the adoption of a federal 
law as a state statute by reference, especially if the statute purports to 
adopt not only the existing provisions of the federal law but also all 
amendments that thereafter may be made, and all rules and regulations 
made thereunder as well as amendments thereto—particularly is this 
undesirable if the law provides criminal penalties. This is legislation by 
reference at its obscure worst. The person who would know the law and 
avoid penalty must obtain the statutes of another jurisdiction and read 
those, obtain the rules, read them, and then keep up on all changes both 
in the statute and the rules. 


Rules for Drafting*^ 

A statute contains the following parts: a title, an enacting clause, 
and a body. It may, in addition, contain a preamble, a repealing clause, 
a severability clause, and an efifective clause. It is the task of the drafts¬ 
man to see that all essential parts are present, that they are in proper 
order, and that they are suitably expressed to accomplish the objective 
desired. John Austin in his work on Jurisprudence points out both the 
importance and difficulty of this task. He said, “I will not venture to 
affirm that what is commonly called the techmcal part of legislation is 
infinitely more difficult than what may be called the ethical. In other 
words it is far easier to conceive justly what would be useful law, than 
so to construct that same law that it may accomplish the design of the 
lawgiver.” 

The Title,—Reference has been made earlier in this chapter to con¬ 
stitutional provisions governing the titles of bills. We have seen that 
it is not only a common constitutional rule, but also good drafting 
practice to confine the contents of a bill to a single subject. The title 
should express that subject succinctly, yet completely. Usually the title 
is not and cannot be written until the body of the draft is completed, 
for only then are all provisions available for summary. 

In writing a title, the draftsman must avoid the extremes of ver¬ 
bosity or of inadequate statement. To make the title an outline of the 
several provisions of a long bill would be too cumbersome, yet to give 
the title in a single clause may be insufficient. If appropriations are 
contained in a bill they should be mentioned in the title, as should also 
repeals and criminal penalties. Thus a title might read as follows; * A 

In llie preparation of this section generous use has been made of Jones, op- cjV. ; and 
Sir Courtenay IJbert, The Mechanics of Law Making (Columbia University Press» New 
York, 1914). 
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bill for an act to regulate the operation of motor vehicles upon the 
streets, highways and public places of this state, providing for the 
licensing of motor vehicle operators, establishing the State Highway 
Patrol as the agency for the enforcement of the law, making an appro¬ 
priation of license receipts for enforcement purposes, repealing Chapter 
174, Session Laws of 1941, and providing penalties for the violation 
hereof,’' In some states, even such a set of related purposes as is repre¬ 
sented by this title would violate the injunction requiring unity of sub¬ 
ject matter. In such cases it would be necessary to separate the portions 
of the proposed act regulating the operation of motor vehicles from 
those licensing motor vehicle operators, but further division probably 
would be unnecessary. 

Since the title does not become a part of the permanent law, its pur¬ 
pose is temporary.® It serves during the enactment of the law to give 
notice to both legislators and public of what the bill contains. Since 
bills are customarily read by title in the assembly, members would not 
know what was proposed unless the title were complete and accurate. 
True, members have printed copies of bills on their desks, after the 
stage of first reading, but they do not have time to read theni all. They 
select those which they want to study carefully by review of the titles. 
The titles are also convenient handles for newspapermen who are re¬ 
porting legislative proceedings for the public press. Title requirements 
are protection against omnibus “log-rolling” appropriations, and against 
riders and jokers. There have been many occasions on which the exist¬ 
ence of a strong title provision in the federal Constitution would have 
been useful in preventing riders on appropriation acts. 

The attitude of the courts toward title varies from state to state. 
The weight of authority is to the effect that constitutional provisions 
on titles are mandatory rather than directory."^ The state courts are 
usually willing to approve a title which is broader than the act. provided 
it is not so broad as to be misleading and hence a cloak for fraud. 
Where the title is too narrow, the part of the act not covered by the 
title may fall, if separable. If such provisions are not separable from 
the remaining provisions of the law, the entire law may be ruled in¬ 
valid. The best standard of judgment is to determine what rule is the 
best preventive of misrepresentation. Some latitude must be allowed 
but the legislature and the people must be protected. The best rule for 
the draftsman to follow is to make the title as concise as possible yet 
broad enough to indicate clearly the scope of the bill. A title will be 
liberally construed in favor of the validity of the law.® 


0 Bills may also contain w ithin their body 
the measure — -- .• 

7 Cf. F 


«:«niain wiinin their bo<ly .a section cstablishinff a short title bv which 

■ This section does become a part of the law 

copU' V. ll'^oUlforii. 226 Mich. ^66. 197 N W 558 fl9^4> ^ ^ ' 

S'. Kelly. 357 111. 408. 19J N.R. 372 (1934) 
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Preambles—^Like titles, preambles do not become a part of the law. 
They stand between the title and the enacting clause and recite the con¬ 
ditions which gave rise to the proposed law, or the purposes which it is 
designed to serve. Once they were common; legislators desired to place 
on record the reasons which impelled them to take action. While they 
still are in use in the national government, the growing complexity of 
other and more essential parts of legislation have in recent years led to 
a decline in their use in the state legislatures. They are still found, 
however, in resolutions or in the legislative actions of local govern¬ 
ments. 

A preamble cannot expand or contract the scope of an act. However, 
when it exists, it may be consulted by the courts to determine the intent 
of the legislature. There is no fixed form, although custom decrees that 
it shall open with a “whereas,” repeated at the beginning of each para¬ 
graph, and close with a “therefore” just before the enacting clause. A 
preamble should not be placed after the enacting clause, as this has the 
effect of embalming this recital, which is of transitory interest, in the 
permanent law. 


The Enacting Clause.—The enacting clause is a short formal state¬ 
ment, appearing after the title, and preamble (if one is used), indicating 
that all which follows is to become law, and giving the authority by 
which the law is made. The form of this clause is prescribed by the 
state constitution in all but five states.^ There is no constitutional rule 
for federal laws, but Congress has established a form by statute.^® 
Local ordinances must commonly contain an enacting clause, the form 
of which is prescribed by state statute or local home rule charter. 

Where the form of the clause is prescribed, exactness in its use is not 
only advisable but usually imperative. There is no excuse for not using 
it and any draftsman who would employ a different form would subject 
himself to justifiable criticism for careless work. Constitutional require¬ 
ments as to the use and form of an enacting clause have been held to be 
mandatory in several states; in those states, if the clause does not appear 
or appears in different form, the act is void.^^ In fact, one of the devices 
used in committee or on the floor of the legislative body to defeat a 
measure is to propose and adopt a motion to strike out the enacting 
clause. 

Congress still includes the enacting clause in the first section of the 
body of an act. The better practice would seem to be that followed by 

0 Delaware. Georgia, Kentucky. Pennsylvania, and Virginia. The usual form is : "Be it 

enacted by the Legislature of the State of -: ’ . 

Slat.. Cli. 2, Sec. 7. “Be it enacted by the Senate and House of Representatives 

of the United States in Congress assembled:” . ^ 

Alabama, Illinois, Michigan. Minnesota. Nevada. N^th Carolina. Oregon, Washmg- 
ton, and Tennessee. In Maryland. Mississippi. Missouri. Oklahoma, Louisiana, and Utah, 
the enacting clause has been belli to be directory only. 
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most of the states, to have it precede the first section. It is the custom 
in state leg’islatures, in order to avoid diversity of expression and to 
prevent the omission of the enacting clause, to print it, in the prescribed 
constitutional form, on the blank papers which are used in the typing 
of bills for introduction. With such a system, mistakes are practically 
impossible. 

The Body of a Bill—Form and Arrangement,—In drafting the body 
of a bill, the draftsman must bear in mind many considerations. In the 
first place, he must satisfy the member or committee for whom he is 
working. This is a short-range objective, attained when the bill is 
accepted for introduction. For the accomplishment of this end, his 
major attention must be given to political factors, expedients which 
will facilitate consideration and passage. But at the same time he can¬ 
not afford to forget that the bill is to become permanent law and that 
it must be so arranged and expressed as to facilitate administration. 
And furthermore he must remember that, at any time, his handiwork 
may be subjected to judicial scrutiny; consequently, its organization of 
material and its phraseology^ should be such as to facilitate judicial 
determination of legislative intent. As these objectives frequently prove 
somewhat inconsistent, the draftsman is forced to steer a middle course, 
one which is seldom fully appreciated by legislature, administrators, or 
courts. 

It is now commonly accepted practice to divide the body of any long 
bill into sections or clauses, each with a descriptive title, and to arrange 
these sections in a logical order according to the controlling principle 
of the measure. It was not always thus. Parliamentary acts of the 
seventeenth and eighteenth centuries commonly consisted of a single 
sentence, which might run on for several pages. Fortunately this prece¬ 
dent has been broken, both in England and in the United States. 

That arrangement which is logical for the facilitation of administra¬ 
tion is often not the one most suitable for legislative consideration. The 
nieml)cr responsible for presenting the measure usually wants the bill 
so arranged as to make it a suitable text for a speech. He considers the 
opposition and how to answer it. He will prefer brevity to completeness 

one page is always better than two. He will prefer a few long para¬ 
graphs to many short ones, as each is ordinarily voted upon separately 
by committee. He will avoid technical terms, as the bill must be under¬ 
stood by laymen. Main issues should be disentangled from subordinate 
issues, and placed at the beginning of the bill so that the main decision 
can be made before subordinate issues are raised. Otherwise members 
whose tempers are frayed from discussion and decisions of minor 
matters will become tired and belligerent before the determination of 
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the main issue. Once a fundamental principle can be agreed upon, the 

is easy. However, where the decision of an 
issue raised by one section depends upon the decision of an issue raised 
by another, the latter must come first. Care should also be taken that 
one section does not raise incidentally an issue which can be more con¬ 
veniently discussed in connection with a later one. 

Matters of detail should be left to schedules or rules to be promul¬ 
gated by the administrative agency charged with enforcement of the 
law. Normal and general provisions should be placed first. Special, 
exceptional, and local provisions should be placed toward the end. Like¬ 
wise temporary and transitional provisions should be placed at the end 
of a bill to facilitate repeal, when their usefulness is over, without leav- 
ing gaps in the body of the act. Penalty provisions are also best placed 
toward the end of the act in order that those affected may first learn 
their rights and duties before they learn the penalty to be applied in 
case of disobedience. 


The Body of a Bill—Subject and Action.—Every law has at least 
two elements, the “legal subject” and the “legal action.” Those which 
are not of universal application may also have the “case” to which the 
legal action is confined and the “conditions” under which it will operate. 
These four parts are the only ones which may be found in a legislative 
expression. 

Laws affect persons. When a benefit is conferred upon the public 
generally it is called a right, when to persons named or to a class less 
than the whole public it is called a privilege. Privileges which are 
granted to be used for the benefit of persons other than those enjoying 
them are called pozvers. Rights, privileges, and powers granted to cer¬ 
tain persons necessarily involve liabilities and obligations on other per¬ 
sons. The persons who are affected either favorably or adversely by a 
law are legal subjects. The definition and description of the legal sub¬ 
jects of an act are of more importance in this country than in many 
others, due to our bills of rights which guarantee equal protection of 
the laws. But when enumeration of the persons who form the legal 
subject would necessitate repetitions or would make the law awkward 
in form, the use of a “thing” rather than a “person” as the legal subject 
is not objectionable. Similarly the impersonal form, “it shall be unlaw¬ 
ful,” is justified when enumeration would be awkward and failure to 
enumerate does not make the law indefinite. But this form should be 
avoided in other cases. It is further objectionable because it encourages 
the use of the passive form of the verb. The tense of verbs used in 
the drafting of legislative proposals always should be the historical 
present except in expressing conditions. 
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The legal action is the essence of the law. It describes the right, 
power, privilege, obligation, or sanction of the law in legal language. It 
should be so stated that it stands out clearly and the policy aimed at will 
at once focus attention. If the law is to be mandatory, this should 
clearly appear. If it is to be permissive, suitable words should be used 
to indicate it. The clearest and strongest expression is “may” and “may 
not” for the permissive and “shall” and “shall not” for the mandatory 
provisions. These expressions should be used only in the legal action— 
not elsewhere in the act. Also, it is wise to keep the legal actions close 
to their respective subjects to avoid the necessity of judicial construction. 

Few modern laws are so simple that they may be expressed only as 
legal subject and legal action. Most of them are of limited application. 
Hence they contain a definition of the case to which the law shall apply 
and of the conditions which must be fulfilled before it will come into 
operation. If a rule is not to be of universal application, the case to 
which it is to apply should come first rather than being expressed in 
provisos and exceptions.^- They may be introduced by such words as 
“when,” “whenever,” “where.” “wherever,” or “in case.” The present 
indicative mode of the verb is preferred to avoid confusion with the 
conditional form used in connection with the expression of the con¬ 
ditions. 

Laws confined to certain cases, or even those which are universal in 
application to legal subjects, may sometimes be limited in their legal 
action to the fulfillment of certain conditions. The natural position for 
these in the draft is after the statement of the cases in which the law 
is to apply but before the body of the law, since the legal action is sus¬ 
pended until the conditions are fulfilled.''* If there is more than one 
condition, there is an advantage in enumerating them together in their 
natural sequence so that the legal subject may know whether they have 
all been fulfilled. In this case, the natural verb form is the conditional 
and the clause is introduced by an “if” or an “unless.” 

To summarize: the normal sequence of a bill is (1) “case” (^) 
“conditions,” (3) “subject.” and (4) “action.” wherever it has ail the"^se 
elements. The verb form is the present indicative except for the “con¬ 
ditions” which are expressed in the subjunctive or conditional. 

The Body of a Bill-Language.—Sir Courtenay Ilbert quotes 
Bentham s strictures on the depravity of the style of the English statutes 
to this eff ect: “For bringing to view and summing up the imperfections 

. 12 Ilbert. o/>. C.7. believes that “where the rule is to apply to sevenl e... * r 
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of the English statute law, no more is requisite than to bring to view 
and sum up the points by which it is distinguished from the ordinary 
language of the multitude. Wherever it differs, it differs to its disad¬ 
vantage—peculiar absurdity the immediate effect, peculiar mischief the 
result. These imperfections exercise their baneful influence not only on 
the mind of the subject but on the mind of the legislator himself, which 
they darken and confuse.” These words were written before 1832. 
He might have been more charitable had he been able to consider the 
product of the modern Parliamentary Counsel to the Treasury. Amer¬ 
ican statutes have also suffered from some of the same defects, and 
from somewhat the same causes. 

It may be urged plausibly that the rules of diction and rhetoric as 
applied to the drafting of legislation are merely the rules of good 
literary composition as applied to cases where precision of language is 
required. However, this is an oversimplification of the problem. This 
statement is true as far as it goes and it agrees closely with Bentham’s 
ideas. But if a draftsman is to do his work well he must be more than a 
draftsman. He must have constructive imagination, the power to visu¬ 
alize how a paper scheme will work out in practice. He must be able to 
take a general idea as an assignment and work out its details. He must 
construct a bill which is both general and specific—general enough to 
be flexible and specific enough to cover the subject. If a bill is too 
tightly articulated, an amendment on the floor may throw it out of gear. 

As to sentence structure, each should be as short and simple as pos¬ 
sible. Long, complex sentences should be avoided. Compound sentences 
should be divided at the conjunction into two. Enumeration of exam¬ 
ples leads to difiiculty, as the courts, under the ejitsdem generis rule, 
will construe any general words in the act to apply only to the items 
enumerated.Language should be precise but not too technical, as the 
act must be administered by laymen and operate upon laymen. Hence 
it should be expressed in language understood by laymen. Definitions 
are dangerous and should be sparingly used, particularly if they attempt 
to give limited and special meaning to words which have a popular sig¬ 
nificance. The same words should always be used to express the same 
meaning. The same words should never be used with different mean¬ 
ings. If the diction is exact there is no room for judicial legislation 
under the guise of an effort to determine the legislative intent. 

One important area in which judicial legislation has occurred is in 
the interpretation of directory and mandatory features. “May” and 
“shall” do not always have their ordinary meanings when used in a 
statute. The usual rule is that “may” is mandatory when used in con- 


1-* op. cil.. p. 95. 

15 Cf. State V. Fontenot, 36 So. 630 (La., 
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nection with a grant of a power where the public interest requires its 
exercise.^® ‘‘Shall’^ is merely directory when applied to the m-anner of 
exercise of a power. 

Another area of judicial discretion is provided by the difference 
between affirmative and negative language. In some states it is broadly 
held that affirmative words make a statute directory while negative 
words make it mandatory. In others more latitude is used, but most 
courts are in agreement that negative language automatically makes 
the statute imperative.If the law is to be mandatory, the language 
should therefore be exclusive, absolute, and imperative in form. Nega¬ 
tive language is preferred. If provisions intended to be made manda¬ 
tory relate to form or procedure the law should be followed by a decla¬ 
ration that no other way of doing the acts prescribed shall be lawful. 
If the law is to be directory only, it is not safe to rely merely upon 
affirmative language. The words should be permissive, and if the power 
is granted to an official, the fact that discretion is to be exercised should 
always be expressly stated. 

Laws are often made needlessly complex by the repetition of a series 
of terms when one of the series could stand for all. The most common 
repetitions of this sort relate to number and gender. It is a well-estab¬ 
lished rule that, unless the character of the law calls for an exception, 
the singular form includes the plural and the masculine includes the 
feminine. Courts have also held that “person” includes corporations, 
but not necessarily the state or its instrumentalities. The most satis¬ 
factory way of dealing with these pleonasms is through a Statutory 
Interpretation Act, defining terms which are frequently used and stand¬ 
ardizing their meanings in the whole body of the law, except as other¬ 
wise expressly stated in specific enactments. The lack of scientific and 
official bill-drafting agencies in this country has retarded the adoption 
of such statutes here. They have enjoyed successful use in England 
since 1851. 

A large class of words, such as “knowingly,” “reasonable,” “due 
notice,” and “necessary,” should be avoided whenever possible. More 
objective standards are usually desirable than are afforded by these 
indefinite words. Such expressions by their very nature rec[uire litiga¬ 
tion and are fruitful sources of judicial activity. Words such as 
“hereinbefore” and “hereinafter” are also undesirable, particularly 
when they find their way into compiled statutes. Sometimes, too, a sec¬ 
tion may be deleted in legislative consideration of a measure, leaving the 
referential word hanging in mid-air without a referent. Care should 


Buffalo, 140 N.Y. 300, 35 N.E. 485. 37 Am. St. Rep. 
563 (1893) ; Pierson v. People ex rcl. IValtcr. 204 111. 456. 68 N.E. 383 ( 1903) 

(1871) ; Conn. Mut. Life Ins. Co. v. IVood, 74 N.W. 
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also be taken in the use of conjunctive and disjunctive words. The 
hybrid “and/or" which has made its appearance in many statutes has 
been severely criticized by the courts as a question-begging device. 
They say the lawmakers should decide upon one or the other rather 
than to try to preserve both. 

Under the old English rule, punctuation is no part of a statute. A 
few state courts cling to this doctrine, but there is a discernible tend¬ 
ency toward the recognition of punctuation as an evidence of legislative 
intent. The United States Supreme Court takes a very conservative 
view, and will consider punctuation only when all other means fail.^® 
However, in most of the states which have passed upon the matter, the 
modern rule is that tlie legislature is presumed to know and use the 
common rules of grammar, hence the punctuation of a law will be 
taken as a guide to what was intended unless the law itself denies this 
construction. Where the meaning of a law is uncertain the punctuation, 
like the preamble, may be consulted, but punctuation alone is not 
accorded a controlling force. 


The Body of the Bill—Repealing Clauses.—There are laws which 
have as their sole object the annulment of some existing law. In such 
cases the body of the bill consists of nothing but a repealing clause, 
such as "Section 7436—1 of the General Code pertaining to a bounty 
on crows is hereby repealed,” and a clause of taking effect, if one is 
required. However, few repealers are of such a simple character. More 
often the new act proposes an amendment to existing law. Such 
amendments should set forth at length the section or sections amended 
including the new wording in its proper place, introduced by the phrase, 
“Section 3192 of the General Code is amended to read as follows; 

. . These amended provisions should then be followed by another 
section stating that “The present Section 3192 of the General Code is 
repealed.” This repealer should stand alone, in a separate section of 
the bill, rather than being combined with the clause of taking effect, 
which should follow in a separate section. 

A more difficult question in repeals arises when it is not intended 
that the new law should entirely supplant the old, but should merely 
supplement it. A careful draftsman will determine the exact extent to 
which there is conflict between the old law and his draft and will pro¬ 
vide for the repeal of all conflicting provisions of the old law. Such 
a practice leaves little to judicial interpretation since the legislative 
intent is clear. The use of a blanket repealer such as: “All laws and 


Ewing v. Burnet, 11 Pet. 41, 54, 9 L. Ed. 624 (1937); Hammock v. Loan & Trust 
Co., 105 U.S. 77, 26 L. Ed, Hll (1881) ; United States v. Shreveport Crain <& Elevator Co., 
2S7 U.S. 77, 53 S. Ct. 42. 77 L. Ed. 175 (1932). 

10 Tyrrell v. New York, 159 N.Y. 239, 53 N.E, 1111 (1899) ; Dozvling v. Boston, 268 
Mass. 580, 168 N.E. 73, 76 (1929). 
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parts of laws in conflict herewith are hereby repealed to the extent of 
such conflict” is useless, as it adds nothing to what the courts would 
normally do through their power of interpretation. Such a clause is 
evidence of careless work or laziness on the part of the draftsman. 

If it is desired to preserve a part of the existing law, which might be 
considered to be in conflict with a new one, there should be joined 
with the repealing clause a saving clause indicating clearly what the 
new law is not intended to supplant. For example, if a general law is 
proposed, ordinarily it will not supplant the provisions of previous 
special laws unless such intent is expressly stated in the repealing clause. 
But in order to avoid litigation, if the legislature does not wish to 
disturb existing special laws on the same subject, their intent can be 
expressly stated as: “Special and local laws upon the subject matter of 
this act shall continue in force as if this act had not been passed.” 

The legislature is presumed to act with a full knowledge of all exist¬ 
ing legislation. Hence the courts assume that, had the repeal of legis¬ 
lation by the assembly been desired, it would have been expressly stated 
in the law. Thus, repeals by implication are not favored. Nevertheless, 
it is a general rule of statutory interpretation that a later statute which 
conflicts with an earlier works a repeal of the earlier one to the extent 
of such conflict. However, wherever possible the courts will interpret 
the new law in such a way as to avoid conflict, thus leaving both laws 
in full operation. Thus a reliance upon implied repeals invites litiga¬ 
tion and is evidence of slipshod draftsmanship. But where it is used, 
negative language is more effective in inducing the courts to admit con¬ 
flict than affirmative language. A statute without negative words will 
not repeal existing statutes unless there is unavoidable repugnancy. 

Statutes are presumed to be enacted for all time, unless they are 
expressly limited as to time by their own provisions. The general rule 
is that no statute becomes unenforceable merely by lapse of time and 
no law becomes obsolete by disuse.Long continued nonenforcement 
of a penal statute whose existence was probably unknown to most of the 
public might justify a judge in leniency in case of violation. There have 
been proposals from time to time that all laws should be void after a 
certain period unless re-enacted.^^ There would be certain merits to 
such a rule, as it would require periodic re-examination and overhauling 
of the statute book. But the best modern practice contemplates frequent 
and comprehensive revision of the statutes. The procedure in effecting 
such rev isions is outlined below, but it may be stated here that they 

~^Cf. Blanket Repeals; the Draftsman’s Delusion," Harvard Law Review fl931) 
Vol. ‘Is, p. ,564. '' 
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should be made with reasonable frequency, that is to say, every ten or 
twenty years. Sections of law omitted from such revisions are pre¬ 
sumed to be repealed. But where an attempt is made to revise and 
codify the law piecemeal, by subjects, as is sometimes done, such a pre¬ 
sumption does not necessarily arise. An express repealer is favored. 

The common law rule as to the effect of repealing a repealing statute 
is that the original act is revived, whether the final repeal is express or 
by implication. This rule has been modified in some states by constitu¬ 
tional provisions which prevent revival of a statute once repealed, except 
by re-enactment in full. It is safe practice for a draftsman in any juris¬ 
diction to include in his draft an express statement as to the intent of 
the legislature wherever this question is likely to arise. 


The Body of the Bill—Effective Clause—In the United States, laws 
become effective either in accordance with constitutional or statutory 
rules, or according to custom, or at the time fixed in the law itself. In 
thirty states the time is fixed by the constitution. It varies widely. In 
some, laws become effective upon approval by the governor, or upon 
publication. In others there is a delay, to permit publicity or to permit 
the filing of referendum petitions. Where there is no constitutional 
rule, the legislative body itself may declare a general policy by law 
which would apply to all statutes thereafter enacted unless a different 
time were specified within the body of a particular law. If there is no 
rule, either in the constitution or in a statute, the practice and custom 
are that a law goes into effect upon its passage—that is, upon the com¬ 
pletion of all the formalities which normally attend its enactment, in¬ 
cluding signature by the executive, where required, and even publica¬ 
tion where this is specified. 

Acts of Congress become effective upon approval by the President, 
or on the expiration of the time within which he might have approved 
them in case he allows them to become law without his signature, or 
upon the date of passage over his veto by the second house in case of 
his disapproval, or at the time specified in the act, if later than any one 
of these. 

A clause of taking effect is not essential to the validity of an act. 
If it is absent, the common law rule applies. The principal purpose of 
such a clause is to fix a time other than that established by the regular 
rules. Generally speaking, this cannot be earlier, but may be at any 
time later, than that which would ordinarily apply. Where it is used it 
should appear at the end of the bill. In view of the fact that the com¬ 
mon law rule, which fixes the effective time as the beginning of the day 


■2■^^fatlhczvs V. Za„c. 7 Wheat. 164. 5 L. Ed. 425 (1822); Garduer f 
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of approval, often works a hardship, due to lack of notice to the public, 
the use of clauses of taking effect, which allow for publication and 
public notice, seems desirable. 

In those jurisdictions in which the going into effect of legislation 
is deferred by referendum provisions, a procedure is commonly pro¬ 
vided by which essential laws can be put into effect without waiting 
until the end of the prescribed period. Where time is important, the 
legislature may, by declaring an emergency, cause the act to become 
effective at once, thus evading the possibility of a referendum. This 
declaration is contained in an emergency clause, which appears in a 
preamble at the opening of the act or as a part of the clause of taking 
effect at the end. It is separately voted upon and requires an extraor¬ 
dinary majority for passage. 

The emergency clause procedure was set up to modify the rigors of 
a strict application of the delaying provisions of the referendum. The 
requirements of a separate vote and an extraordinary majority were 
relied upon to prevent abuses. Yet in some states the emergency clause 
is a regular feature of practically all legislation, regardless of its 
urgency.To some extent this is done to prevent the use of the refer¬ 
endum, but it is carried to absurd lengths and used on measures on 
which a referendum would be extremely improbable. Yet, the legislative 
draftsman who is a master of his craft will make judicious use of the 
emergency clause where the public interest requires it, if it is available. 


Amendments.—Whether it is better in a given case to change exist¬ 
ing law by direct amendment or by new law coupled with repeal of 
certain provisions of old law, is in part a political and in part a techni¬ 
cal question. Since questions of policy are involved, the legislator rather 
than the draftsman must make the decision. However, since technical 
questions also arise, the legislator should be advised by the draftsman. 
The method of amendment has the advantage of apparent simplicity. 
It focuses attention on the proposed change. But it has technical diffi¬ 
culties. Other sections of the law may be affected and later give rise to 
litigation and judicial interpretation as to implied repeals. A new law 
offers the advantage of unity of purpose and language, but has the diffi¬ 
culty of exaggerating the importance of the change to be made. Legis¬ 
lators will most often prefer the method of amendment, unless the 
changes to be made are numerous and complex. 

When the amendment form has been decided upon, the draftsman 
is bound to follow the constitutional rules cited above with reference 
to the bill. The section or sections to be amended should be set forth 
in full in the draft with the changes to be made clearly indicated. In 

2 * Cf. Session Laws of Colorado, Oklahoma, and South Dakota. For a discussion of the 
referendum, see Ch. 22. below. 
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the typewritten draft, the old matter to be omitted is usually inclosed 
within parentheses while the new matter to be inserted is underlined. 
In the printed bill the old matter to be omitted may be indicated by 
boldface type, the new matter by italics or any other clearly under¬ 
stood convention. Blind amendments, such as a reference to section 
and line, providing" that a word or phrase be stricken out and another 
word or phrase inserted, should be avoided even where they are not 
forbidden by constitution or legislative rule. 

In amendments, the introductory phrase which is least ambiguous 
is one which states that the section is “amended so as to read as fol¬ 
lows.” Care should be taken to include a repeal of the old section at 
the end. Any method which will identify the section to be changed may 
be used in citing it in the amendatory act. Either reference to a com¬ 
piled statute book or a citation of the session laws may be used and the 
section and act cited by number. Where continuous statute revision or 
numbering of session laws is not used, a more cumbersome reference 
by title and date of enactment and approval may be necessary. 

Where a section is being amended other than for the first time a 
question arises as to the proper citation to be used—the original act or 
the amended section. The best practice would appear to be to use the 
latest amendment of the section as the basis for the draft as, in most 
cases, this act will have repealed the earlier versions. However, the 
original act as amended (citing all amendments) may be used. It is not 
desirable to cite the original law without the amendments. A law which 
has been repealed should not be amended and an act which has been 
declared unconstitutional should be removed from the statute books by 
repeal. 

The courts are not unanimous in their stand on the question of 
whether an unconstitutional statute may be amended to remove the 
defect pointed out by the courts. If the defect relates to but one section, 
the usual practice is to permit the correction, by the amendment of this 
section, so that the whole act may be put into operation, but this is not 
universal. If the unconstitutional matter is not separable from the 
remainder of the act, the division of authority is even closer. In view 
of the doubt which exists in such cases it would seem desirable for the 
draftsman to draft a new law which remedies the defect and provide 
for the repeal of the old. Oliver P. Field thinks that “reason and pol¬ 
icy both dictate that amendments to invalid statutes should be permitted 
if they are not expressly prohibited by the constitution.”^® 

2”* Oliver P. Field, The Effect of a» UnconsHfutional Statute (University of Minnesota 
Press, Minneapolis. 1935), p. 282; cf. Minnesota Co. v. Billings, 111 Fed. 972 (CCA, 1901) ; 
Slate T’. Corbett. 61 Ark. 226 (1895) ; People v. De Blaay, 137 Mich. 402 (1904). Contra: 
Cozvley v. RusUville, 60 Ind. 327 (1878); Portsmouth v. Murphy, 74 Neb. 749 (1905); 
Dean v. Spartanburg Co., 59 S. Car. 110 (1900). 
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Resolutions.—In the Constitution of the United States there is a 
requirement that “every order, resolution, or vote to which the con¬ 
currence of the Senate and House of Representatives may be necessary 
(except on a question of adjournment) shall be presented to the Presi¬ 
dent . . . and before [they] take effect shall be approved by him*^ or 
passed over his veto, according to the rules and limitations prescribed 
in the case of a bill.^® This was designed, according to President Madi¬ 
son, to avoid the possibility that Congress might try to legislate under 
other names without submitting their measures to the President. How¬ 
ever, strict conformity to this injunction became so obviously imprac¬ 
tical that a new expedient was devised. Now a distinction is made 
between “concurrent resolutions** which are not legislative in nature 
and which are not submitted to the President and “joint resolutions** 
which are really legislative in character and are treated like bills. Con¬ 
stitutional amendments, although purely congressional matters, are 
proposed by joint resolution. However, the President neither has nor 
attempts to exercise a veto power over such resolutions. 

There is great variation in the law and practice in this matter in the 
states. The draftsman will, of necessity, familiarize himself with local 
custom. In general it may be said that all legislating should be done by 
bill, and resolutions should be used only for matters which concern 
only one or both of the houses, such as memorials and condolences, the 
appointment of officers, the establishment of joint committees, the 
ratification of amendments to the federal Constitution, and the pro¬ 
posal of amendments to the state constitution. 

The drafting of resolutions offers few peculiar problems. Instead of 
an enacting clause, the resolution is introduced with a resolving clause; 
here the word “enacted,*’ which appears in the enacting clause, is re¬ 
placed by the word “resolved.” One rule of thumb for testing whether 
a matter should be dealt with by law or by resolution is whether it is 
desired that the measure become a part of the permanent statutes. If it 
is, a resolution should not be used, and it is the duty of the draftsman 
to advise the legislators accordingly. 

Sanctions. In drafting criminal laws, or criminal sections of admin¬ 
istrative or civil laws, the draftsman must make certain that a sanction 
or penalty is provided; otherwise the act or section is unenforceable. 
But In selecting the penalty the legislator is faced with a task of consid¬ 
erable difficulty. Legislators like to believe that, in fixing the penalty 
for an unlawful act, they have made the “punishment fit the crime.” 

But there are so many conflicting theories of punishment that this 
apparently simple ideal is unattainable. 


Art. I. .Sec. 7, P.ir. 3. 
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It is too much to expect all members of a legislative body to move 
all the distance from primitive to modern methods of penology simul¬ 
taneously. More likely, the draftsman will find some at one stage and 
some at another. The most he can do is to follow the prevailing view, 
or, in drafting any single bill, the view of the member for whom it is 
being drafted. But in cases of indecision, he can exert an influence 
toward higher and more scientific standards. In the meantime he would 
do well to learn about how far the legislative body, as a whole, seems 
willing to go. It is also useful to have readily available a table of pen¬ 
alties for a large group of crimes, as shown in laws already enacted, to 
indicate comparative decisions of the legislature. Such a table should 
also show the dates of the enactments, as policies in such matters tend 
to change. Tables for other states are interesting and helpful, if used 
judiciously. However, every state likes to consider itself in the van¬ 
guard in such matters, and the fixing of penalties for crime is one area 
in which imagination and ingenuity can run riot, subject only to the 
restraints of the federal and state constitutions. 

Compilation, Codification, and Revision.—Mention has been made 
earlier in this chapter of the desirability of frequent review of the con¬ 
tent of the law and its collection and publication in such form that it 
may readily be found by those who have occasion to use it. Three dif¬ 
ferent processes are used: compilation, codification, and revision. Leg¬ 
islative draftsmen find themselves concerned with all three. 

Compilation is simply the collecting into a single volume, or set of 
volumes, for publication, of all of the existing law, the eliminating of 
those parts which have been repealed, and the inserting of the latest 
amendments in their proper places in the statute or ordinance book. 
Occasional publication of this compilation, with periodic supplements, 
enables public officials and interested members of the general public to 
keep currently informed as to what the law is. But compilation permits 
of no changes in the law. Even typographical errors in enrolled bills 
are carried over into the statute book without correction. 

Codification involves arrangement as well as collection of laws. In a 
code, laws are grouped according to subject matter. This is the type of 
task which frequently is placed upon the attorney general. He must 
make decisions as to whether an act is of a general and permanent 
nature. He also decides where the new law shall be inserted in the 
general code. It is this authority which enables the use of the title 
“codifier” rather than “compiler.” But in codification, as in compilation, 
no changes may be made in the law. 

Revision includes all that codification implies and in addition in¬ 
volves the proposal of such changes in the law as will bring it up to 
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date and into internal consistency. Obsolete provisions are scheduled 
for repeal, chang^es to bring old statutes into conformity with new ones 
are proposed, and new laws to fill obvious gaps in the legislative prod¬ 
uct may be proposed. The whole revision in the exact form in which it 
is proposed that it be enacted, and a separate schedule listing all the 
changes proposed in the law, are submitted to the legislative body for 
enactment. This enactment and approval gives rise to a Revised Code,, 
or Revised Statutes, which thenceforward constitutes a plane of refer¬ 
ence from which subsequent legislation proceeds. The only laws likely 
to be omitted from such a revision are special and local ones. Thus for 
general law it should never be necessary to go behind the revision, if it 
is properly and carefully done. Such a revision should be made at least 
once in each generation, or in modern times, once in twenty-five years. 

The most recent revision of the federal statutes was approved by 
Congress in 1926. In some states the work of statutory revision is a 
continuous process. Connecticut, Kansas, Ohio, Rhode Island, and 
Wisconsin, all have officers who devote their full time to this work. 
In Arizona, the state library is responsible for revision, and in Cali¬ 
fornia, Massachusetts, Michigan, New York, and Pennsylvania the 
revision work is assigned to agencies directly responsible to the legis¬ 
lative body. In Illinois the Legislative Council does the revising and in 
Colorado and Florida it is done by the attorney general. In the remain¬ 
ing states, when done, revision is usually assigned to an ad hoc com¬ 
mission composed of attorneys and judges who work part time at the 
task until it is completed—often a period of several years. The con¬ 
tinuous revision process seems preferable. 

The procedure in all three of these processes is quite similar, al¬ 
though obviously revision is by far the most complex. The first step 
in each is to compile a complete file of all law in force. As far as pos¬ 
sible, this should be done from the original documents, as errors may 
have been made in transcribing them. The best source is the enrolled 
bills, on file in the office of the secretary of state. However, these are 
essential public documents and it would not be possible to use them in 
the way which revision requires. The next best source is the session 
laws, which are published following each legislative session and which 
include all laws and resolutions enacted. These publications supposedly 
are carefully proofread against the original enrolled bills and bear a 
certificate of the secretary of state to that effect. However, the certifi¬ 
cate may have been perfunctory and the safest procedure is to do the 
job of proofreading over again—or at least to sample several bills until 
satisfied that the work was accurately done. 

Once satisfied of the accuracy of the session laws, two copies of those 
published for each session are obtained and the laws clipped and 
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mounted on light cardboard, with ample margins for notations. These 
are filed by session as completed. Then all repealing and amendatory 
acts are cross-indexed to the laws to which they refer. Court decisions 
of all courts of record are examined and all laws which have been 
declared unconstitutional are annotated to that effect. Statutory inter¬ 
pretation pertinent to an understanding of the law is also noted at the 
appropriate point. In compilation, when repealed laws are eliminated 
and amendments and original laws consolidated, the task is done. For 
codification it is necessary to establish a scheme for the organization of 
the subject matter into a code. The selection of the headings to be 
used is a difficult task. There is no uniformity among the states in this 
regard and reliance must be placed upon logic and intuition—logic as 
to what already exists and intuition as to what expansion of the scheme 
may be required by new legislation. Logic would dictate that the head¬ 
ings be mutually exclusive and that they be constructed according to a 
single principle. But perfection in this respect is easier to counsel than 
to achieve, as anyone who has worked on a codification or revision will 
attest. 

The classification and arrangement of the law in force according 
to the headings finally adopted completes a codification. The publica¬ 
tion of this material in a general code or ordinance code makes the 
law in force available to all who need to use it. But it does not make 
it complete or up to date. Many obsolete provisions will remain unless 
they are repealed before tfje code is published. Likewise with measures 
which have been declared unconstitutional or tdtra vires. Gaps will 
remain which should be filled. These shortcomings of a code can only 
be remedied by a revision. However, in order to prepare a revision, 
codification must precede. It paves the way by revealing the steps 
which are required in order to bring the law into internal harmony and 
to render it adequate to modern needs. 

The preparation of a revision for the consideration of the legisla¬ 
tive body requires extreme care, wide consultation, and sound judg¬ 
ment. The care is important in determining what changes should be 
made to bring the law in force into internal harmony. The discovery 
of repeals by implication requires painstaking research. After the law 
in force is perfected, consultation with administrative agencies and 
interest groups is desirable in order to determine what changes in 
policy and what additions to the law are desirable in order to bring the 
code up to date. If the changes are minor, especially if they involve 
only repeals of obsolete laws, they may be included in the revision. But 
if they involve extensive new legislation, a codification of the law on 
the subject with the suggested additions should be submitted to the 
legislature separately from the revised general code. If too much new 
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legislation is included in the code revision project it may result in the 
defeat of the whole bill. The selection of what should be included and 
what should be omitted for separate treatment involves the use of 
sound judgment. 

Once the revision is completed, it is submitted to the legislature as a 
single bill, re-enacting all of the law in force and including such repeals, 
emendations, and minor additions as seem to be desirable. All of these 
changes are separately listed on an attached schedule so that the legis¬ 
lators may see for themselves just how it is proposed to change the law. 
All general laws in existence at the time the revision is approved are 
included or repealed. Thus the revised code, when enacted pursuant to 
the same procedure as any other bill, contains the whole law in force, 
except special or local laws not repealed. 

Draftsmen have a prominent part to play in revision. Their skill in 
drafting is used. Their knowledge of conflicts in the law is helpful. 
Their interest in and familiarity with the laws of other jurisdictions are 
useful. But they should be members of the staff of the revision com¬ 
mission—not members of the commission. Experts should be “on tap” 
not “on top.” 

Training and Recruitment of Legislative Draftsmen 

It should be obvious from what has been said in this chapter that 
the task of the legislative draftsman is a laborious and exacting one. 
He works under a heavy responsibility for the form of the law. He, 
far more than the legislature, is in a position to prevent future litiga¬ 
tion over doubts as to legislative intent. He can exert a powerful influ¬ 
ence on the shape of social and governmental institutions. He can bring 
an element of continuity into the ever-changing complement of the 
legislative body he serves. Yet the legislature and the individuals of 
which it is composed will be given all the public acclaim for successful 
legislation and the draftsman becomes the scapegoat when the courts 
find it necessary to criticize someone for ambiguities in the law. The 
pay is usually less than a competent person could earn in business or 
even elsewhere in the public service. Yet the satisfactions are great. 
The draftsman knows, even when the public does not, the part he has 
played in shaping the design of contemporary living, and he has the 
inner satisfaction of having made a real contribution to society. 

If one adds together all the positions now in existence in the United 
States, in Congress, the state legislatures and local government, where 
drafting of legislation is the principal task, including all grades of posi¬ 
tions from lowest to highest, it is doubtful that the total would exceed 
two hundred. Recruitment for this group is mainly from the legal 
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profession, although among the staffs of legislative councils there are 
a number of political scientists, and in the state libraries drafting is 
sometimes done by librarians or even by persons without any sort of 
technical training. 

If one were to take a poll of public opinion as to the type of training 
which draftsmen should possess, it is likely that there would be general 
agreement that they should be attorneys. However, although there are 
some attorneys who are excellent draftsmen, there are many good 
draftsmen who are not attorneys. 

Because of the small number of places available and the prevailing 
tendency to use attorneys as draftsmen, it is probably undesirable to 
attempt to train men and women specifically for such work. But it 
seems desirable at this point to set down some standards which might 
be established by legislative bodies which are seeking recruits for 
positions as draftsmen: education equivalent to that represented by 
graduation with the degree of Master of Arts from a university of rec¬ 
ognized standing; training and experience in research in economics, soci- 
ology, political science, history, business administration, and social 
administration or public administration; ability to write clear and 
forceful English; ability to make friends and get along well with peo¬ 
ple; ability to work steadily and productively under pressure of dead¬ 
lines; loyalty; discretion; tact; and good judgment. These are minima. 
Although training in law is desirable, only those lawyers who also 
possess the other suggested qualifications are likely to be successful in 
drafting work. 

A person who met the qualifications just outlined, on entry upon his 
duties, would require considerable training after employment. In the 
first place, a draftsman must know legislative rules, forms, and proce¬ 
dure. He should also know the immediately available sources of in¬ 
formation on topics of interest. He must become familiar with the 
statutes. He must know the organization of the governmental adminis¬ 
trative machinery, of the courts, and of the legislative body. He must 
learn the procedure of the office in which he is to work. His induction 
into the service should insure his gaining familiarity with all of these 
things. This is a responsibility of the head of the drafting office. If it 
is the head draftsman who is being recruited he should be assisted as 
far as possible by the speaker, the rules committee, or the clerk, and he 
will have to go on from there on his own initiative. 

Drafting offices and all of the personnel in them should be perma¬ 
nent employees. There is nothing more demoralizing than the knowl¬ 
edge that there will be a change of personnel with each change in admin¬ 
istration. Drafting requires long experience. It should be put on the 
list of nonpolitical offices and should never be subject to raids by the 
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patronage committee. For this reason, placing the drafting work in 
the hands of the staff of the legislative council, which is a bipartisan 
body including all of the legislative leaders, seems desirable. The staff 
may require augmentation during the legislative session, but these 
temporary draftsmen should be chosen with the same care as perma¬ 
nent ones. The legislature will pay for patronage in these positions by 
lowered quality of work and low production. 

Suggested Problems for Study 

1. Summarize the constitutional restrictions on the form of legislation 
in your state. 

2 . Report upon the problem of special and local legislation in your state. 
What problems have arisen either from lack of a restriction upon 
legislative power in such matters or because there is such a restric¬ 
tion? 

3. Evaluate the procedure of the .drafting agency in your state in the 
light of the suggestions in the text. 

4. Report upon the training and experience of the draftsmen in your 
state or city. Upon the process of recruiting and inducting new ones. 

5. Analyze five statutes passed during the most recent session of your 
state legislature to determine whether they were well drafted from 
the standpoint of case, conditions, legal subject, and legal action. 

6. Do the same with five recent acts of Congress. 

7 . And the same with five recent ordinances passed by your city council. 

8. Study and report upon five recent decisions of j'our supreme court 
involving questions of constitutionality and upon five involving ques¬ 
tions of legislative intent. How could careful drafting have avoided 
this litigation ? 

9. Report upon the problem of legislation by reference in your city and 
state—how far has this practice been used, what restrictions exist, 
what you recommend for the future? 

10. Try rewriting ten sections of state law in such a way as to avoid 
pleonastic and redundant language, but without changing the meaning. 

11. Prepare an explanation of and argument for the adoption of a statu¬ 
tory interpretation act in your state. If it already has one, criticize 
it constructively. 

12. How recently have your city ordinances been revised? Your state 
general code? Give examples of obsolete ordinances and laws which 
should be repealed. 

13. Study and report upon the practice in your city with reference to the 
emergency clause on ordinances. The same in your state with refer¬ 
ence to statutes. 



CHAPTER 18 


RELATIONS BETWEEN THE EXECUTIVE 

AND THE LEGISLATURE 

Under a strict interpretation of the doctrine of separation of powers, 
the executive could exercise no legislative functions. But under the 
mutually inconsistent, but none the less recognized, doctrine of checks 
and balances, the chief executive is given a number of legislative 
powers. Thus he may approve or disapprove of legislative acts (except 
in North Carolina and in a number of cities). He may call special ses¬ 
sions of the legislative body when he deems them necessary. He may 
send messages to the legislative body concerning needed legislation and 
request its enactment. He may even adjourn the legislative body in 
case of disagreement between the two houses over the time for adjourn¬ 
ment. In addition to these recognized powers he exerts a large influ¬ 
ence over the course of legislation through his political position, through 
his power of patronage, and through his authority to enforce the law, 
once made. In view of this extensive area of action and the recog¬ 
nized leadership of the chief executive in devising legislative programs, 
Arthur N. Holcombe refers to the governor in the states as the “chief 
legislator.” 

While no one can deny that the President, the governors, and the 
mayors do often exercise an important influence on legislation, there 
is room for question as to whether this is advantageous or desirable. 
The executive has a full-time job in administration. Any excursions 
outside of that area must be made at its expense. To be sure, the need 
for legislation often arises out* of administration, but knowledge of 
such a need or even the obligation of calling it to the attention of the 
legislative body, are quite remote from the intensive lobbying some¬ 
times conducted by or on behalf of the chief executive to force 
action. 

How, then, did the present situation arise? When the national and 
state governments were first formed in this country, public confidence 
in elected representatives assembled in legislative bodies was high. 
There was a corresponding distrust of executives, which grew out of 
the unfortunate experiences of many of the states with royal governors 
while they were still colonies. The most competent men of the early 
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period did not hesitate to stand for election to national, state, and local 
legislative bodies. The art of government was dignified by many able 
practitioners, largely in the legislative sphere. Governors and mayors 
were commonly chosen by the legislative bodies. In the states annual 
sessions were the rule. The legislators kept in dose touch with their 
constituents, but led rather than followed them. 

During the nineteenth century a gradual change occurred. The first 
cause was the rise of the mistaken notion that the continuance of demo¬ 
cratic government required the election by popular vote of all public 
officers (and even some public employees). This feeling originated in 
a resentment by the great mass of the people against what they termed 
aristocracy. There is no denying that our early governments—both 
national and state—were based on an aristocratic tradition. Only the 
leaders were chosen to public office. They were the educated men in 
a day when higher education was available only to the rich. Hence 
public office was a practical monopoly of the well-to-do. 

This revolt against what they called plutocracy was most violent and 
most vocal among the men of the frontier. It reached its height in 
the Jacksonian era and gave rise to the long ballot, to the spoils system, 
and to a rapid decline in public confidence in legislatures which was 
expressed in constitutional amendments prescribing biennial, limited 
sessions. Nothing affects the morale of a governmental agency more 
than a decline in public confidence. The caliber of those who were 
willing to serve in legislative bodies steadily declined until we saw the 
sordid spectacles of the carpetbaggers and scalawags in the reconstruc¬ 
tion period in the South and the ‘‘Shame of the Cities/' so eloquently 
documented by Lincoln Steffens at the turn of the century. 

Into the vacuum thus created the elected executives moved. They 
personified government, not just administration. The people looked to 
them to perform miracles, and some of them did. But by and large the 
job soon grew too big for them. We are now in a period of transition. 
The pendulum of public confidence is again swinging toward the legis¬ 
lative body. Legislatures have much to do in order to merit this new 
trust, but steps, halting and feeble though they are, are being taken. 
The unicameral legislature is a promising advance. It seems logical 
that, if and when the legislative body can have a single leader, it can 
stand on its own feet as a coordinate branch of the government. With 
two houses, a single leader is impossible; with one house, such a leader 
can arise. The legislative council, the legislative-reference and bill¬ 
drafting agency, and the numerous improvements in the rules are also 
promising advances. But there is still a long way to go. 

Those who decry bureaucracy in our governments can best promote 
the cause they represent by strengthening the legislative body. Ini- 
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proved personnel and organization, removal of limitations on frequency 
and length of sessions, all will result in better control over administra¬ 
tion by the representatives of the people. We have thoughtlessly con¬ 
ferred extensive authority upon executive and administrative officers 
without at the same time setting up adequate controls to assure the exer¬ 
cise of these powers in the public interest. It is time this error was 
rectified. 

The Executive Veto 

Not content with setting up a second legislative chamber in the 
states as a check on the first, the Jacksonian Democrats went further 
and gave the executive the power to approve or disapprove acts of the 
legislature. To be sure, this power was not final. It merely suspended 
operation of the act until it was reconsidered by the legislative body. 
Of the original state constitutions, only that of Massachusetts con¬ 
ferred this authority. This was in keeping with the generally subordi¬ 
nate position of the governor during that period. Today, of all the 
states, only North Carolina fails to give her governor this power. How¬ 
ever, its existence in cities is far from universal. 

It is provided in Article I, Section 7 of the Constitution that: “Every 
bill which shall have passed the House of Representatives and the 
Senate, shall, before it becomes a law, be presented to the President of 
the United States; if he approve he shall sign it, but if not he shall 
return it, with his objections to that house in which it shall have origi¬ 
nated, who shall enter the objections at large on their journal and pro¬ 
ceed to reconsider it. If after such reconsideration two thirds of that 
house shall agree to pass the bill, it shall be sent, together with the 
objections, to the other house, by which it shall likewise be reconsid¬ 
ered, and if approved by two thirds of that house, it shall become a law. 
But in all such cases the votes of both houses shall be determined by 
yeas and nays, and the names of the persons voting for and against the 
bill shall be entered on the journal of each house respectively. If any 
bill shall not be returned by the President within ten days (Sundays 
excepted) after it shall have been presented to him, the same shall be 
a law, in like manner as if he had signed it, unless the Congress by 
their adjournment prevent its return, in which case it shall not be a 
law.’’ The following clause prescribes the same procedure for resolu¬ 
tions. However, resolutions submitting constitutional amendments to 
the states are excluded in practice. 

A close examination of this section reveals several interesting facts. 
First, under it, the President has four options: (1) to sign the bill, in 
which case it becomes a law at once, or at the time specified in it; ( 2 ) to 
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disapprove the bill and return it, within ten days, with a statement of 
his objections, to the house in which it originated, in which case it 
becomes a law only when repassed by two-thirds of a quorum of each 
house; (3) to fail or refuse to sign the bill, in which case, in ten days, 
if Congress is still in session, it becomes a law without his signature; or 
(4) to fail or refuse to sign the bill at the close of the session, in which 
case, Congress preventing its return by adjourning before the end of 
the ten day period after the bill is submitted, the bill is lost. The last 
is the pocket veto. This type of veto is practically absolute if it occurs 
at the end of the second session of a Congress since it cannot be recon¬ 
sidered unless a special session is called. The measure, if still desired, 
must be introduced anew. 

A second interesting requirement is that every bill returned with 
objections must be reconsidered. There is no option in the matter. 
However, in the House of Representatives it has been held that the 
ordinary motions to refer, to commit, or to postpone to a day certain are 
in order with reference to such returned measures. They may also be 
laid on the table, but they remain highly privileged and a motion to 
take them from the table is in order at any time. Finally, a third require¬ 
ment is that the members put their votes on record when voting on the 
repassage of a vetoed bill even though the bill may have been passed 
originally without a record vote. 

The President informs Congress by message of the bills which he 
has signed and those which he has permitted to become law without his 
signature. This message goes to the house in which the bill originated 
and this house informs the other. However, this notice is not essential 
to the validity of the law. Such messages when received are published 
both in the Journal and in the Congressional Record. President Frank¬ 
lin D. Roosevelt on May 22, 1935, established a precedent by going 
before Congress to deliver a veto message in person. A veto message 
may not be read in the absence of a quorum even though the house is 
about to adjourn sine die, but a message received after the adjournment 
may be read and acted upon at a second session of the same Congress. 
When the President has been prevented by adjournment from returning 
a bill with his objections, he has sometimes, at the next session, com¬ 
municated his reasons for not approving it. 

The President may sign a bill within ten days, even though the 
Congress may have taken a recess in the meantime. There is much 
doubt, however, whether a bill which remains with the President ten 
days without his signature, Congress having in the meantime adjourned 
for a recess, becomes a law. There is also a question as to the status of 
a vetoed bill if Congress is in recess over the ten-day period and its 
return is prevented thereby. A bill which is passed by both houses of 
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Congress during the first session of that Congress and presented to the 
President less than ten days before the close of such session, but is 
neither signed nor returned by him, does not become law/ There was 
also a doubt as to whether the President could lawfully sign bills after 
^e stite die adjournment of Congress but within the ten day period 
However, the Supreme Court has held that laws so signed were valid/ 
The extent of the use of the veto power by the Presidents of the United 
btates IS indicated by the accompanying table. 


TABLE 14 

Presidential Vetoes (Messages), 1789-1942 


Date 

President 

Regular 

Vetoes 

Pocket 

Vetoes 

Total 

Vetoes 

Overridden 

1789-1797 

Washington. 

2 


2 


1797-1801 

Adams. 




1801-1809 

Jefferson. 





1809-1817 

Madison. 

5 

1 



1817-1825 

Monroe. 

1 

D 


1825-1829 

J. Q. Adams. 


1 


1829-1837 

Jackson. 

5 

7 



1837-1841 

Van Buren. 



1 z 


1841- 

W. H. Harrison. 





1841-1845 

Tyler. 


\ 

n 

1 

1845-1849 

Polk. 

(1 

2 

1 

y 

1849-1850 

Taylor. 

4a 

1 

o 


1850-1853 

Fillmore. 





1853-1857 

Pierce. 

o 


o 

1 C 

1857-1861 

Buchanan. 

4 

3 

1 

y 

7 

•2 

1 V 

1861-1865 

Lincoln. 

2 

1 “ 

1865-1869 

lohnson. 

21 

44 

12 

O 

21 

15 

1 z. 

1869-1877 

t Grant,.. 

1 

1877-1881 

Hayes. 


1 7 

1 ^ 

1 

1881 

Garfield. 


X Z 

1881-1885 

Arthur. 

4 


A 

1 

2 

1885-1889 

Cleveland (1st Term). 

304 

19 

42 

10 

25 

128 

314 

44 

170 

1889-1893 

Harrison. 

1 A 

1893-1897 

Cleveland (2nd Term).... 

1 X 

5 

1897-1901 

McKinley. 

6 

36 

40 

42 

82 


1901-1909 

T. Roosevelt. 

42 

1 

1909-1913 

Taft. 

30 

9 

39 

! 1 

1913-1921 

Wilson. 

33 

s 

11 

1 

44 

A 

A 

1921-1923 

Harding. 


1923-1929 

Cooliclge. 

20 

21 

30 

16 

SO 

37 

4 

1929-1933 

Hoover. 

3 

1933-1942 

F. D. Roosevelt (73rd 




through 77th Congresses) 

341 

246 

587 

7 

1943 

78th Cong., 1st Sess. 

14 


17 

1 

1944 

78th Cong., 2nd Sess. 



through Sept. 30. 

12 

6 

18 

1 


Totals. 

1,006 

577 

1,583 

66 


Prepared by Library of Congress, Legislative Reference Service (1944). 


1 “The Pocket Veto Case," Okanogan Indians v. United States, 279 U.S. 655, 49 S. Ct. 
463, 73 L. Ed. 894 (1929). 

2 Edwards v. United States, 286 U.S. 482, 52 S. Ct. 627, 76 L. Ed. 1239 (1932). 
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Among the states, there is great diversity. If the legislature is still 
in session the governor must sign bills within three days, Sundays 
excepted, in Indiana, Iowa, Kansas, Minnesota, New Mexico, North 
Dakota, South Carolina, South Dakota, and Wyoming, or they become 
law without his signature. Five days are allowed in Arizona, Arkansas, 
Connecticut, Florida, Georgia, Idaho, Maine, Massachusetts, Missis^ 
sippi, Montana, Nebraska, Nevada, New Hampshire, New Jersey, 
Oklahoma, Oregon, Tennessee, Utah, Vermont, Virginia, Washington, 
and West Virginia. Three states, Maryland, Rhode Island and Wis¬ 
consin, allow the governor six days. Finally, twelve states give the 
chief executive ten days during the session to make his decision. They 
are California, Colorado, Delaware, Illinois, Kentucky, Louisiana, 
Michigan, Missouri, New York, Ohio, Pennsylvania, and Texas. 

There is even more diversity in the constitutional provisions concern¬ 
ing the fate of bills after adjournment. Twenty-nine states do not 
permit pocket vetoes. Bills not vetoed within five days after adjourn¬ 
ment in Indiana, Nebraska, and West Virginia, Sundays not excepted, 
become law. Ten days are allowed in Arizona, Florida, Idaho, Illinois, 
Kentucky, Louisiana, Nevada, Ohio, Rhode Island, South Dakota. 
Utah, and Washington. Fifteen days is the rule in Connecticut, North 
Dakota, and Wyoming; Arkansas, Oregon, and Texas allow twenty 
days, while Colorado, Missouri, and Pennsylvania extend the time for 
consideration to thirty days. Bills passed in one session become law 
unless returned to the legislature within two days after the convening 
of the next session in Alabama and South Carolina, or within three 
days in Maine and Mississippi. Sundays usually are not excepted. 

In eighteen states a pocket veto is made possible by the state consti¬ 
tution. An act does not become law in Minnesota unless sierned bv tlie 
governor within three days after adjournment. Massachusetts, Michi¬ 
gan, and New Jersey allow five days. Maryland, New Mexico, and 
Wisconsin allow six days. In Virginia it is ten days; in Montana and 
Oklahoma, fifteen days; in California, Delaware, and New York, thirty 
days. In Georgia, Kansas, New Hampshire, Tennessee, and Vermont 
no unsigned bill ever becomes a law; however, no time limit is specified. 
In many cases, if a bill is vetoed after the close of the session, the 
governor must file his objections in writing with the secretary of state. 
In North Carolina, the only state without the veto, acts become laws 
thirty days after adjournment of the legislature unless otherwise ex¬ 
pressly directed. 

There is a modification of the veto power which has gained increas¬ 
ing support in recent years. This, the item veto, allows tlic chief execu¬ 
tive to veto Items in bills rather than forcing him to accept and sign, 
or veto, the entire measure even though it contains only one or a few 
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items to which he has objection, While this power has not been granted 
to the President in dealing with national legislation, in the states the 
item veto is almost universal; of the forty-eight states only nine have 
failed to confer this power on their chief executive. These are North 
Carolina (which has no veto at all), Indiana, Iowa, Maine, Nevada, 
New Hampshire, Rhode Island, Tennessee, and Vermont. Usually, 
when this power is given, its exercise is restricted to appropriation bills, 
although some governors have interpreted the item veto as permission 
to disapprove objectionable sections in other types of bills. 

In every state which gives the governor the power of veto, a consti- 
V^tutional procedure is provided by which the legislative body, if it is still 
in session, may repass a vetoed measure and make it law, the objections 
of the governor thereto notwithstanding. Connecticut has the most 
liberal requirement, only a majority of those present being required for 
repassage in each house. Seven states—Alabama, Arkansas, Indiana, 
Kentucky, New Jersey, Tennessee, and West Virginia—require re¬ 
passage by vote of a majority of those elected to each of the houses. 
Three-fifths of those present is the requirement in Rhode Island, and 
three-fifths of those elected in Delaware, Maryland, Nebraska, and 
Ohio. Twelve states require repassage by two-thirds of those present: 
Florida, Idaho, Massachusetts, Montana, New Mexico, Oregon, South 
Dakota, Texas, Vermont, Virginia, Washington, and Wisconsin. The 
remaining twenty-three states require repassage in each house by two- 
thirds of those elected. 

There are those who criticize the whole institution of the veto. They 
say that it is a negation of democracy to permit any single man, even 
though he is the choice of a majority of the voters, to nullify the judg¬ 
ment of a group of men chosen for the express purpose of devising 
needed legislation. One answer to this argument, of course, is that he 
does not nullify the act, he merely requires its reconsideration in the 
light of his objections. If on second view the legislative body reaffirms 
its original decision, the measure becomes law despite the veto. Hence 
we should examine and appraise the reasons which occur most fre¬ 
quently in veto messages. 

One which often appears, even today, is that of bad form. The execu¬ 
tive, on advice of his staff, concludes that the measure will not accom¬ 
plish the desired result because of errors in language. Or it may dupli¬ 
cate, conflict with, or establish an entirely different rule than that of 
another act passed at the same session and already signed. These vices 
of form arise out of incompetent or inadequate technical assistance for 
the legislature. As legislative-reference and bill-drafting services, legis¬ 
lative councils, committees of reference, and committees of revision 
become more nearly universal, these objections should disappear. 
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A second common type of executive objection is that the act, if 
signed, would be unconstitutional. Sometimes this objection is urged 
as a general justification for rejection without specification of the clause 
of the state or federal constitution which the act is alleged to violate and 
without stating the nature of the anticipated conflict. In such cases one 
may often assume that the real reasons are political. On the other hand, 
veto messages often carefully document and specify the nature of the 
alleged unconstitutionality. In reconsidering the bill, the legislative body 
is bound to give due weight to this opinion, supported as it is in many 
cases by an opinion from the attorney general. But the usual legislative 
attitude is that the governor or President has no authority or obligation 
to pass upon the constitutionality of a legislative act. That is the func¬ 
tion of the courts. The governor should sign the act, they say, and let 
the courts decide. Were it not for the fact that an unconstitutional 
statute may be enforced for a time, until a proper case can be brought 
before the courts, this attitude would be fully justified. But much 
injustice, some of which cannot be rectified, can be done if such an act 
is permitted to become a law. The avoidance of errors of this type must 
depend upon the caliber of the technical advisors of the legislative body. 

A third type of objection is based on policy. The executive dififers 
with the legislative body over the need for any law at all, or over the 
type of agency set up to enforce it, or the powers given to the agency. 
This is an open conflict between two branches of the government. Nor¬ 
mally, if the executive and legislature are on good terms, such breaches 
are avoided by consultation behind the scenes before the bill is enacted. 
Where this has not been done, or has been unsuccessful, there is no 
alternative to a public airing of the differences. If the legislative body 
feels strongly enough that its solution is correct, it can, of course, re¬ 
pass the bill and make it law, notwithstanding the objections of the 
executive. 

Fourth, and finally, acts are often vetoed for purely partisan political 
reasons. This is especially common when the legislative and executive 
departments of the government are controlled by different political 
parties. In such a case the legislative body may wish to embarrass the 
executive by submitting for his signature acts to which he or his party 
arc known to have objection in order to incur a veto and to have the 
satisfaction and political advantage of overriding it. Such tactics 
scarcely are worthy of the high trust which public office implies. Emo- 

is encountered in the highest places. Legisla¬ 
tures, under the whip of party discipline, sometimes resemble mobs 
more than deliberative assemblies. 

The only apparent remedy for this situation is to tie together the 
legislative and executive departments of the government so that no 



372 


THE LEGISLATIVE PROCESS fCh. i8 

partisan difference can occur between them. This was true in the early 
states where the governor was elected by the legislative body It is stiil 
true today in many cities, where the mayor is elected by the council. 
It is true m all countries under parliamentary government, since the 
cabinet and the ministry are chosen from among the leaders in the popu¬ 
lar house, and they lose office when they lose its confidence. But obvi¬ 
ously when such a remedy is adopted, the concept of three equal depart¬ 
ments of government is violated. Long experience has shown that both 
methods are democratic. The people must make the choice. On a logical 
basis, the parliamentary system would seem to be more likely to promote 
continuous progress in legislation. 

At the other extreme are those who believe in the necessity of 
strengthening the position of the executive in his relations with the 
legislative body. They would make the veto practically absolute by re¬ 
quiring large extraordinary votes to override it. That this group has 
had its way is apparent from a study of the present constitutional pro¬ 
visions on this subject. In almost half of the states which have the veto 
at all, a vote of two-thirds of those elected to each house is necessary to 
re-enact a measure once vetoed. In many cases it is impossible to muster 
such a majority in favor of repassage, although the constitutional ma¬ 
jority which originally favored the measure may still be willing to see 
it become law. 

It is difficult today to conceive the rationalizing processes of those 
who first devised the formula of an extraordinary majority for enact¬ 
ment of bills over the objections of the executive. Such a procedure is 
clearly undemocratic. It can be understood only as a manifestation of 
the formless and nameless distrust of legislative bodies which character¬ 
ized the latter half of the nineteenth century. If the twentieth century 
legislative body is to acquire the confidence and merit the trust which it 
should have, it should be permitted to oppose its judgment to that of the 
executive on an equal basis. While the Connecticut rule, of repassage by 
a mere majority of those present, seems inadequate, certainly no real 
justification can be found for requiring more than a majority of those 
elected, which is the number commonly required for original enactment. 
The publicity given to the veto message, plus the arguments advanced 
by the executive, if they have any merit, are enough of a handicap with¬ 
out requiring any sort of extraordinary vote. 

Advocates of enhanced executive power also urge that all executives 
be given the item veto, at least insofar as it pertains to appropriation 
acts. As we have already seen, they have failed to get their way in only 
nine states and in the national government. In Washington the gover¬ 
nor is given power even to veto any section in a bill which is divided into 
sections. The argument for this practice is that the executive should not 
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be forced to accept items to which he has objections and sign the whole 
bill or veto it as a whole when he could eliminate the objectionable 
items. It is said that such a power is an important factor in preventing 
“pork barrel*' appropriations. It also prevents the attachment of riders 
to appropriation bills. 

The item veto does not always work in the manner its advocates 
claim. When Governor Davey of Ohio in an economy move in 1935 
vetoed a host of items in the biennial appropriation act, after the 
adjournment of the general assembly, he forced practically all of the 
departments to obtain comparable sums through action of the Emer¬ 
gency Board, since funds could not be transferred from other items to 
supply the deficiencies. The courts held that a vetoed item no longer 
existed and no transfer could be made to it. As the items affected were 
those for objects like fuel, travel, and utility service, there was little 
option in restoring them through grants from the emergency fund—an 
awkward and undesirable procedure. It would seem likely that similar 
difficulties would be likely to arise if the governor vetoed a section in 
an act. If the bill were properly constructed all the sections would hang 
together and be mutually dependent. In such a case it would seem better 
to veto the whole act. All in all, the item veto has little to commend it. 

Pendleton Herring in a thoughtful and stimulating essay discusses 
the proposal for giving such an item veto to the President. He says, 
“Much of the pressure now exerted on Congress would be transferred 
to the executive. The executive power of veto would be cheapened, 
since its more frequent use on a selective basis would not carry anything 
like the rebuke to Congress that present presidential disapproval entails. 
Our chief executive must feel certain of the merits of his action before 
vetoing an act of Congress. Congress must feel very confident of its 
position before it overrides a veto. The existing arrangement tends to 
keep such struggles on a relatively high plane." ^ He goes on to point 
out that riders on appropriation bills are an abuse, but suggests that 
Congress itself can correct this by a more strict observance of its own 
rules. Finally, he says, “If Congress were better organized for handling 
its heavy responsibilities we might hear less of the need for increased 
executive control.” * In all of this the present writer heartily concurs. 
Those interested in state government might also consider this point of 
view. 

^Presidential Leadership (Farrar and Rinehart, New York, 1940), p. 77. 

•* Ibid. Cf. Sec. 103 of the Legislative Reorganization Act of 1946 which amends Senate 
Rxile XVI, Sec. 4. to read in part as follow.s : “No amendment which proposes general legis¬ 
lation shall be received to any general appropriation bill, nor shall any amendment not 
germane or relevant to the subject matter contained in the bill be received . . . and any 
such amendment or restriction to a general appropriation bill may be Iai<l on the table with¬ 
out prejudice to the bill."^ Rule^XXI, Sec. 2 of the House of Representatives permits points 
of order to be raised against riders on appropriation bills, when they change existing law, 
except in the direction of retrenchment of expenditures. 
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Executive Messages 

Another way in which the executive may exert an influence on the 
subject matter of legislation is through the sending of messages to the 
legislative body. These may be broad, general summaries of the direc¬ 
tion toward which the legislative program may profitably be aimed, or 
they may be succinct requests for specific action. In general, the broader 
type of message usually is sent at the opening of a session while the 
more specific type is sent from time to time as occasion demands. 

Messages usually are written and sent by messenger to the legislative 
body to be read by the clerk. Occasionally, however, the executive de¬ 
livers his message in person. On such occasions he appears before a 
joint session of the two bodies. Such a procedure gives greater em¬ 
phasis to the items deemed worthy of such treatment and tends to secure 
a wider public interest in the legislative process as well as in executive 

/ leadership. From this point of view the executive message has much 
to commend it. The chief executive and his cabinet should know what 
legislation is needed, or at least some of it, and their views should be 
helpful. The arousing of public interest in the legislative process 
through the publicity given to the messages tends to offset some of the 
ill effects on democratic government of the overemphasis on executive 
leadership in legislation. The executive may suggest new laws but the 
legislative body must take full responsibility for determining what the 
law shall be. 

In the early years of the national government, the President person¬ 
ally made a speech to Congress on its assembling; but in 1801 President 
Jefferson discontinued this practice and transmitted a written message. 
This precedent was followed until April 8, 1913, when the custom of 
addressing Congress in person was re-established by President Wilson. 
It was continued by Presidents Harding and Coolidge and was used 
extensively by President F. D. Roosevelt. However, today only mes¬ 
sages of gr ^at impo rtance are delivered in person; all others are sub¬ 
mitted in writing. 

Under the Twentieth Amendment, Congress assembles on the third 
day of January after its election unless a different day has been fixed. 
If a new President has been elected, the message at the opening of a 
new Congress is from the outgoing Chief Executive. If the incumbent 
has been re-elected the message, of course, is from him. When a change 
is to occur on January 20 in the office of chief executive, scant attention 
is paid to the message of the outgoing incumbent. Attention then is 
focussed upon the inaugural address and initial message of the new 
Chief Executive when he takes office. The interval between January 3 
and January 20 is devoted to the minutiae of organization and to the 
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introduction of bills, most of them the private proposals of members. 
The introduction of public bills waits until after the inauguration. To 
this, there are some exceptions; the wishes and policies of the new 
President are not unknown, nor are the members entirely out of touch 
with him. His suggestions may find their way into the legislative hopper 
by unspectacular means, only to have the spotlight thrown upon them 
when the message finally appears. Political harmony between executive 
and legislative body is essential to the accomplishment of a construc¬ 
tive legislative program. When they are of different political parties, 
the messages are often disregarded or minimized. Lack of acceptance 
of the basic premises of the executive by the legislative body is a com¬ 
mon cause of failure of the former’s legislative program. 

In the states, messages from the governor to the legislature propos¬ 
ing new or amendatory legislation are universal. Some states require 
such messages from outgoing as well as incoming governors. The chief 
summary is usually given at the time of the governor’s inauguration 
and this is supplemented as the session progresses by special messages 
on specific topics. In case of a special session, many states limit the 
legislature to a consideration of the subjects named by the governor in 
his call. Thus, on the convening of such an extraordinary meeting, he 
virtually dictates the program. However, although the governor can 
limit the subjects, he cannot dictate the text of the law. The legislature 
still must decide whether there shall be such a law, and which of the 
various alternatives for dealing with the question at hand they will 
adopt. 

In 1932 the writer attempted to evaluate the effectiveness of gover¬ 
nors’ messages to the 1931 sessions in seven states. The “box score,” 
tabulated in the American Political Science Review,^ is reproduced. 

TABLE 15 


Effectiveness of Governors’ Mess.ages —I 


Governor 

Pro¬ 

posals 

Adopted 

Adopted 
in Part 

1 

! 7o 

'Adopted 

Lost 

VO 

I.ost 

No 
! Bills 

Rolph of California. 

24 

12 

6 

7S 

3 

12 K> 

' 3 

Cross of ('onnccticut. . .. 

28 

6 

2 

28 

11 

39 

9 

Olson of Minnesota. 

35 

9 

0 

25 

22 

63 

4 

Bryan of Nebraska. 

.35 

4 

3 

20 

27 

77 

1 

Pinchot of Pennsylvania. 

17 

3 

0 

17 

11 

64 

3 

Sterling of Texas. 

30 

3 

7 

33 

18 

60 

2 

LaFollette of Wisconsin. 

16 

9 

1 

62 

6 

38 

0 

Arithmetical Mean, 

— 

1 

— 

37 

1 


50 

— 


H. Walker, “The Results of Governors* Messages in 1931/* American Political 
Science Review (Feb., 1932). Vol. XXVI, No. 1. p. 77. 
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The material presented in the foregoing" table is quite revealing. In 
the seven states selected as a sample, proposals by the governor were 
only 37 per cent successful. Half of all their proposals were definitely 
rejected. In 13 per cent of the cases no bills were even introduced to 
implement their suggestions. Only Governor LaFollette succeeded in 
getting all his measures squarely presented to the legislature. 

In order to check these findings as well as to sample some special 
sessions, a similar study was made of the degree of success of governors 
in getting their proposals adopted by the regular and special sessions 
which met in 1932.® There were nine states involved, including, how¬ 
ever, only one which had been on the previous list—Pennsylvania. The 
results were as follows: 


TABLE 16 

Effectiveness of Governors’ Messages—II 


Governor 

Pro¬ 

posals 

Adopted 

Adopted 
in Part 

% 

Adopted 

Lost 

% 

Lost 

No 

Bills 

Russell of Georgia. 

29 

13 

2 

52 

3 

10 

11 

Ely of Massachusetts. . . 

14 

3 

1 

29 

10 

7I 

0 

Pinchot of Pennsylvania* 

14 

6 

3 

1 64 

s 

36 

0 

Brucker of Michigan*.. . 

22 


0 

90 

2 

10 

0 

Conner of Mississippi... 

25 

11 

1 

48 

13 

52 

0 

Moore of New Jersey . . . 

22 

5 

3 

36 

14 

64 

0 

Roosevelt of New York . 

32 

11 

4 

47 

15 

47 

2 

Case of Rhode Island. . . 

17 

10 

1 

65 

2 

12 

4 

Pollard of Virginia. 

24 

17 

1 

75 

4 

17 

2 

Arithmetical Mean . 



-- 

56 

— 

35 

- 


* Special Session. 


This tabulation shows a much higher percentage of success than that 
for the preceding year—56 per cent as against 37 per cent. Much of 
this is accounted for by the nature of the sample—different states are 
included—and by the phenomenal 90 per cent success achieved by Gov¬ 
ernor Brucker of Michigan. This group is also distinguished by the 
fact that bills were actually introduced on practically all the proposals 
made; only Governor Russell of Georgia fell down badly on this score. 
The percentage of bills rejected by the legislature is also much lower— 
only 35 per cent as against 50 per cent the year before. 

Many more studies of this type will be required before we can evalu¬ 
ate with any satisfactory degree of accuracy the role of the governor’s 
message in the process of legislation. Such studies can be either his¬ 
torical, tracing the development of gubernatorial prestige through its 
ups and downs over the period of the history of a single state, or com- 

6 H. Walker, “Governors’ Messages and the Legislatix'e Product in 1932,” American 
Political Science Review (Dec., 1932), Vol. XXVI, No. 6, p. 1058 ff. 
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parative, showing the effectiveness of messages in several states. The 
summaries just reported are of the latter character. Both types will be 
helpful in teaching, as well as in practical politics, as they give an objec¬ 
tive evaluation of the success or failure of the governor as a legislative 
leader. 


Calls of Special Sessions 

Article II, Section 3 of the Constitution provides that the President 
"may, on extraordinary occasions, convene both houses or either of 
them." The reference to "either of them" is somewhat obscure, as no 
purpose can be seen for ever convening the House alone. The Senate 
might be called alone in order to consider a treaty or an executive nomi¬ 
nation or a series of them. In such matters the Senate may act alone, 
and there have been such occasions under earlier constitutional provi¬ 
sions. However, under the Twentieth Amendment the need for calling- 
special sessions should be very infrequent. Before the adoption of the 
Twentieth Amendment, Congress met in its first regular session on the 
first Monday in December, in the year after the election. Thus approxi¬ 
mately thirteen months elapsed after the election before the new Con¬ 
gress began its work. In such a period numerous problems of urgency 
might arise which would necessitate the convocation of Congress by the 
President under the provisions just cited. However, Congress now 
meets on January 3 of the year following the election and is in session 
when the President is inaugurated on January 20. His program and 
appointments can be given immediate consideration by the current 
regular session. 

The first regular session of a Congress is usually terminated in the 
fall, after a summer recess. The second session begins on the third day 
of January of an election year and ends in time for congressmen to 
conduct their fall campaigns for re-election. Section 132 of the Legis¬ 
lative Reorganization Act of 1946 provides that "except in time of war 
or during a national emergency proclaimed by the President, the two 
houses shall adjourn siite die not later than the last day (Sundays 
excepted) in the month of July in each year unless otherwise provided 
by the Congress." Under such conditions the need for a presidential 
pow'er to call special sessions is greatly diminished. 

The situation in the states is somewhat different; because of infre¬ 
quent and limited regular sessions, the power of the governor to con¬ 
voke the legislature on extraordinary occasions is a real one. The occur¬ 
rence of urgent public business requires its frequent exercise, and in 
many cases sessions are refused by the governor even though the mem¬ 
bers arc agreed that they should be held. In many states, not only is the 
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power to call the special sessions vested in the governor but also the 
power to limit by his call the subjects which may be considered. Discre¬ 
tion in both of these matters is frequently abused for political reasons. 

The legislative body is a real competitor with the governor for public 
attention. A legislative session during a political campaign could be a 
definite liability for an incumbent governor seeking re-election. There 
is the case of Governor Bilbo of Mississippi, who once exacted a pledge 
from the members of the state legislature that they would not impeach 
him before he would issue the call for a special session. When the legis¬ 
lature spends its time in the state capital, the executive department is 
subjected to close scrutiny. 

The idea of making a legislative session depend upon the whim of 
the chief executive would have horrified our forefathers. Although 
extremely unpalatable, it crept into the national Constitution only be¬ 
cause of the long delay which was anticipated in the date of the conven¬ 
ing of Congress, Thence it insinuated itself into the state constitutions 
in order to modify the rigors of biennial sessions of limited duration. 
The device is now outmoded in the national government through the 
development of transportation facilities and the adoption of a sensible 
program of meetings under the Twentieth Amendment. However, in 
the states, its abolition must await a realization that the legislature and 
not the executive holds the key to democratic government Continuous 
sessions would make special sessions obsolete. 

However, until public opinion can be brought to an acceptance of 
this point of view, it seems desirable to suggest that the legislative body, 
as well as the executive, should have authority to call itself into session 
and should no longer remain dependent upon the executive. Except in 
those states which limit the length of the session by constitutional pro¬ 
visions, this can be accomplished by the simple expedient of a joint 
resolution of the two houses calling for a recess rather than a sine die 
adjournment. This resolution could provide that the two houses would 
reconvene when called by a majority of the members, through the two 
presiding officers. Such a scheme would be completely democratic and 
completely constitutional. It would render the legislature independent 
of the executive and enable it to be restored to its place as a coordinate 
branch of the state government. 

Equally subversive of the democratic and popular character of the 
state legislature is the authority of the governor to limit the business 
which it may consider in a special session. In this the states have gone 
far beyond the national model. Such provisions indicate a profound 
distrust of legislatures which is quite out of place in our modern world. 

If the governor’s power to call special sessions is allowed to remain at 
all, this authority to limit their business should surely be terminated. 
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On the whole, the present constitutional provisions render the legislature 
definitely subordinate to the executive. These are not checks and bal¬ 
ances ; they are control. Small wonder that bureaucracy and executive 
usurpation occur. 


Prorogation 

The Constitution also authorizes the President, in case of disagree¬ 
ment between the two houses over the time of their adjournment, to 
adjourn or prorogue them to such time as he shall think proper.*^ Similar 
provisions are found in the constitutions of the states, except Nebraska 
where such a condition cannot occur. This power was deemed necessary 
in order to resolve deadlocks between the two houses over adjournment. 
However, it is seldom used. The two houses normally agree upon the 
time of adjournment without difficulty. Since the executive in his 
prorogation order may name the time for their reconvening, they are 
careful to avoid placing this privilege in his hands. When exercised 
this power usually results in adjournment until the next regular session. 

The power of prorogation has little modern importance and small 
harm can be seen in confiding it to the chief executive, providing it is 
exercised only after a certificate from the legislature stating that it is 
unable to agree and asking for his action. The most desirable solution, 
however, so far as the states are concerned, would be the adoption of 
unicameralism, which would render any need for prorogation obsolete. 
In the national government it may be necessary to keep the power, but 
one may hope, as in the past, that the need for its exercise will seldom 
occur. 


Power of Appointment 

There are two ways in which the power of the executive to make 
appointments to public office is related to the legislative body. First, 
both in the national and state constitutions provisions appear requiring 
that nominations by the executive be submitted to the senate (or legis¬ 
lature in Nebraska) for confirmation. Second, the executive may use 
his power of appointment or removal to influence the action of indi¬ 
vidual legislators on his legislative program. 

The power of the national Senate to pass upon the executive nomi¬ 
nations of the President appears in Article II, Section 2. There it is 
stated that the President “shall nominate, and by and with the advice 
and consent of the Senate, shall appoint ambassadors, other public min¬ 
isters and consuls, judges of the Supreme Court, and all other officers 


7 Art. II. Sec. :• 
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of the United States whose appointments are not herein otherwise pro¬ 
vided for, and which shall be established by law.*' This provision was 
desig’ned to serve as one of the checks upon executive power. However, 
a subsequent clause tends to minimize its importance, for the President 
has “power to fill up all vacancies that may happen during" the recess of 
the Senate, by granting commissions which shall expire at the end of 
their next session.” In view of the frequent sessions of Congress, this 
power to make recess appointments has become of less importance than 
formerly. 

Rule XXXVIII of the United States Senate provides: “When 
nominations shall be made by the President of the United States to the 
Senate, they shall, unless otherwise ordered, be referred to appropriate 
committees; and the final question on every nomination shall be, *Will 
the Senate advise and consent to this nomination ?* which question shall 
not be put on the same day on which the nomination is received, nor on 
the one which it may be reported by a committee, unless by unanimous 
consent.” The second clause of the rule reads, in part: “Hereafter all 
business in the Senate shall be transacted in open session, unless the 
Senate in closed session by a majority vote shall determine that a par¬ 
ticular nomination . . . shall be considered in closed executive session, 
in which case all subsequent proceedings with respect to said nomination 
. . . shall be kept secret.** 

When a nomination is confirmed or rejected, the vote by which such 
action was taken may be reconsidered in the usual manner. Also a 
motion to reconsider may be laid on the table, and such action once 
taken is final. No notice of the action taken on a nomination is sent to 
the President until the time limit for motions to reconsider has expired. 
Two days of executive session following the one in which action is taken 
are allowed for this purpose. 

When the Senate adjourns or takes a recess for more than thirty 
days, all motions to reconsider a vote by which a nomination has been 
confirmed or rejected, which are pending at the time of taking such 
adjournment or recess, are lost, and the secretary returns the nomina¬ 
tions indicating the original action taken. Nominations neither con¬ 
firmed nor rejected during the session at which they are made are not 
acted upon at any succeeding session unless they are resubmitted by the 
President. Nominations pending at the time of an adjournment or 
recess for more than thirty days are likewise lost. Recess appointments 
terminate at the close of a session unless confirmed. 

The task of the Senate in connection with executive nominations is 
another example of a useless routine occupying valuable time which 
should be devoted to constructive lawmaking. To be sure, control over 
the executive by the representatives of the people in the lawmaking 
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branch is desirable, but this end may be secured better by other types 
of action. While the Senate is not called upon to pass judgment upon 
every executive appointment, many being confided to the President 
alone, to the heads of executive departments, or to the courts of law, 
there are still far more than can be considered carefully or intelligently 
by the Senate as a whole or by its committees. Good and desirable 
service has been and probably will continue to be done on major appoint¬ 
ments such as federal judges, heads of departments, and members of 
independent boards and commissions, but it is obviously impossible to 
investigate every appointment as an officer in the army, navy, marines, 
coast guard, or public health service, particularly in time of war. The 
task of the Senate in this regard should be radically reduced to enable 
the Senators to concentrate attention on the investigation of persons 
nominated for major offices. 

One result of this flood of executive nominations has been the rise 
of the practice of “senatorial courtesy.” This means that the Senate 
will refuse to advise and coiis'ent'to an appointment for service within 
a state if the nominee is not acceptable to the senior Senator from that 
state, particularly if that Senator happens to be a member of the ma¬ 
jority party. While the greatest abuses of this system arose when all 
postmasters were subject to confirmation, it remains in effect for such 
offices as collectors of customs and internal revenue, United States 
marshals, district attorneys, and judges of United States District Courts, 
all of which are still available for spoils appointments. Thus party as 
well as “courtesy” is involved. A sagacious President will always con¬ 
sult the senior Senator involved before making such a nomination. 

There are times when the President goes even further and asks the 
Senator for suggestions. This is done when the Senator’s support is 
needed in securing legislation which the President desires or in defeating 
legislation to which he is opposed. In such cases the power of appoint¬ 
ment is practically conferred upon the legislator in exchange for his 
support. This is little more nor less than a form of bribery, but it is a 
practice which even President Lincoln did not hesitate to utilize 
when he felt that the national interests required it.® 

The situation in the states with reference to executive nominations 
does not differ greatly from that in the national government. There 
are fewer military positions to consider. Recess appointments are more 
common since the legislature is not in session as frequently or as long as 
Congress. The rules of the state senate are frequently entirely silent on 
the matter. Tn Virginia, the only reference is to the creation of a Com¬ 
mittee on Executive Nominations, to consist of five senators, to which 

sr/. C. F. Dana, RccoUcdious of the Civil IVar (Appleton, New York, 1898). pp. 
174 1 / 7 • 
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are referred all nominations made by the governor that are subject to 
confirmation by the senate.® 

The New York senate provides by rule that “Unless the Senate 
orders otherwise, all nominations sent by the Governor for the appoint¬ 
ment of any officer shall be referred to the Finance Committee of the 
Senate, except that all nominations sent by the Governor for the ap¬ 
pointment of any judicial officer shall be referred to the Committee on 
the Judiciary. A nomination shall not be confirmed without reference 
on the day on which it is received except by unanimous consent.” The 
Minnesota senate has adopted a rule practically identical with that of 
the United States Senate with the following interesting addition, “Every 
such nomination shall upon request of any Senator, be referred to a 
committee, and if a question shall arise as to the proper committee, the 
same shall be referred without debate to the Committee on Rules to 
report the proper reference thereof and upon adoption of the report of 
such committee it shall be referred accordingly.” There would seem 
to be the rudiments of a Reference Committee in this practice. 

In the unicameral legislature of Nebraska, nominations made by the 
governor that require confirmation by the legislature are referred to a 
committee on committees, where the same procedure is followed as is 
used in handling other matters before standing committees.This com¬ 
mittee is elected at the opening of each session and consists of thirteen 
members, one at large who is chairman, and three from each congres¬ 
sional district who are nominated by the members residing therein.^^ 

There seems to be room for doubt that the practice of requiring 
legislative approval of executive nominations has any but a political 
value. The confirmations are usually based upon political considerations 
and it seems unlikely that the legislative body can ever be persuaded to 
rise very far above this level. It would seem desirable, therefore, that 
the number of such requests for legislative approval should be reduced 
to an absolute minimum. The purely political offices filled by the gover¬ 
nor on a political basis would seem to be the only ones which may prop¬ 
erly be submitted to senatorial review. Control by the legislature over 
administration can be accomplished with greater expectation of success 
by other methods, as will be explained later in this chapter. However, 
the use of the governor’s power of appointment to influence the passage 
of legislation cannot be reached easily by any law or rule. The only 
remedy for this abuse would seem to be the election of executives with 
a high sense of honor and integrity. 


0 Rules of the Senate, Rule 16. 

Rules of the Senate, Rule 40. 

11 Rules of the Senate, Rule 4. 

I'-i Rules of the Nebraska Legislature, Rule 15, Sec. 2. 
I'i Ibid., Rule 6, Sec. 1. 
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To the extent that mayors are called upon to fill important executive 
offices in city government on a political basis, the remarks made above 
concerning confirmation by the legislative body apply to cities also. But 
here the remedy for abuse appears to lie rather in the direction of 
administrative reorganization. The adoption of the city-manager plan, 
in which the council exercises a continuous control over the manager 
but at the same time confers upon him full authority to make appoint¬ 
ments without confirmation, seems more desirable. The same principle 
could be applied in state government, but such a reform seems rather 
remote today. 


The Power of Administration 

After the legislative body has determined what the policy shall be, 
the new law must be turned over to the executive department of the 
government for administration. Under present conditions, the legisla^ 
tive body appears to lose all connection with or control over the law 
after this transfer occurs. If the executive is sympathetic to the law it 
is enforced: if he is lukewarm it is neglected; if he is opposed it is 
nullified. Well might the executive say, “I care not who makes the laws 
if I can administer them.” Of course he is sworn to uphold the consti¬ 
tution and laws, but is neglect as culpable as deliberate violation? He 
avoids the latter. Besides, he must exercise the prerogative of inter¬ 
preting what the law means. The courts will not step in until a case 
arises out of enforcement—until some person has been injured and 
seeks redress. Only then may the courts expatiate on the meaning of 
the law and criticize its administration. 

Many abuses arise out of this evasion of responsibilit}’’ on the part 
of the administration. Hundreds of statutes and ordinances which are 
constitutional upon their face are administered in an unconstitutional or 
discriminatory manner. Witness the literacy tests for voting in some of 
the states of the South, or the dog-in-the-manger attitude of many 
licensing boards toward the admission of new members of a profession 
or occupation.These abuses of authority are not, of course, all chal¬ 
lenged in the courts, hence they continue from year to year and grow to 
be customs. Whether the policy followed is due to ignorance of legis¬ 
lative intent or to a deliberate policy of distorting it, there is much which 
the legislative body could do toward correcting the situation. 

The first step in this direction would be for the people, by constitu¬ 
tional amendment where necessary, to remove all limits on frequency 
and length of legislative sessions. There are other reasons why this step 
is desirable, as has been suggested before. 

C/. Yick Wo V. Hopkins, 188 U.S. 356, 30 L. Ed. 220 (1886). 



3^4 


THE LEGISLATIVE PROCESS 


[Ch. i8 


Obviously, if the legislative body is to become the guardian of civic 
and personal liberty it will have to remain on the job continuously. The 
second step would be for the legislative body to organize its committee 
system to parallel the administrative structure of the government. Then 
each committee could make a thorough initial investigation of the organ¬ 
ization and administration of the agency or agencies assigned to it and 
report upon abuses and on needed legislation. Power to remove incom¬ 
petent administrative officers by joint address of both houses of the 
legislative body would be salutary.^® Then, after the initial house clean¬ 
ing, the committee should remain in continuous touch with the admin¬ 
istrative agency to aid it in the interpretation of the law and to insist 
upon current observance of legislative intent in its enforcement. Such 
a plan would require statesmanlike conduct on the part of the committee 
members, particularly if political differences between the administration 
and the legislative majority offered the temptation of partisan cam¬ 


paigning. 

The improvement of the relationship between Congress and the 
executive departments of the government was cited by the Joint Com¬ 
mittee on the Organization of Congress as one of its most difficult 
problems. In its report it pointed out that: “While the Constitution 
directed the separation of powers between the executive and legislative 
branches, it did not intend them to go separate ways and in opposite 
directions. Each year the gulf between Capitol Hill and the depart¬ 
ments widens. And without effective legislative oversight of the activi¬ 
ties of the vast executive branch, the line of democracy wears thin. 

We feel that this oversight problem can be handled best by direct¬ 
ing the regular standing committees of the Senate and House which have 
such matters in their jurisdiction, to conduct a continuous review of the 
agencies administering laws originally reported by the committees. 
Frequent consultation with and reporting to the committees would 
greatly improve relationships between the executive and legislative 


branches.’^ . . • i 

Pursuant to this recommendation. Congress included in the Legisla¬ 
tive Reorganization Act of 1946 the following section: “To assist the 
Congress in appraising the administration of the laws and in developing 
such amendments or related legislation as it may deem necessary, each 
standing committee of the Senate and the House of Representatives 
shall exercise continuous watchfulness of the execution by the adminis¬ 
trative agencies concerned of any laws, the subject matter of which is 
within the jurisdiction of such committee; and, for that purpose, shall 


15 A unicameral legislative body could perform these tasks even more efficiently than 

“ Congress, Report, Ho,.se Report No. 1675. 

79th Cong., 2nd Sess. (Washington, 1946), p. 6. 
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study all pertinent reports and data submitted to the Congress by the 
agencies in the executive branch of the government.” In another 
section of the act the Committee on Appropriations of the House is 
“authorized to conduct studies and examinations of the organization 
and operation of any executive agency, as it may deem necessary.” 
And in still another place, “The Comptroller General is authorized and 
directed to make an expenditure analysis of each agency in the executive 
branch of the government . . . which will enable Congress to determine 
whether public funds have been economically and efficiently adminis¬ 
tered and expended.” 

There will be many who will scoff at such proposals as a reversal of 
the trend toward executive responsibility for administration. To them 
it may be necessary to point out that there is a greater responsibility to 
the people which is not now being enforced because of lack of adequate 
and suitable machinery for the purpose. Of course there is a danger 
that under such a plan the administrative agencies may tend to transfer 
their loyalty from the executive to the legislative body. But this need 
not happen if the committees in their inquisition and supervision make 
it clear that they have no desire to interfere with administration any 
further than to insist that it conform to legislative intent. The full 
responsibility and credit for the results of administration would lie 
where they now do, with the chief executive. 

The continued strengthening of executive authority—both national 
and state—which has progressed so rapidly during the last few decades 
has grave dangers for democracy. Unfortunately the enhancement of 
executive power has not been accompanied by a corresponding perfec¬ 
tion of devices for democratic control. If popular government is to 
survive, these controls must be provided, and soon. This task is as 
important in its challenge to modern social inventors as was the framing 
of our original Constitution to our forefathers. It may be that in time 
fully effective devices for this purpose will be provided. In the mean¬ 
time it is felt that the legislative body, freed of its present shackles, 
offers the best chance of success in the role of champion of popular 
rights. It once played that part with dignity and distinction. Now the 
pendulum has swung to its furthest limits in the opposite direction. 
If it does not swing back, democracy is endangered if not doomed! 
Absolutism, under democratic names is just as burdensome as when it 
is called dictatorship. Government by one man, even though he have 
the best intentions and be actuated by good will toward all men, is still 
dictatorship. And men are mortal. Only by sound forms of organiza- 

the continuity of popular government be assured. 

79th Cong., 2nd Sess. 

Ibtd., Sec. 202 (b). 

Ibid., Sec. 206. 
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There are those who feel that the courts are more suitable cham¬ 
pions of popular rights than the legislative body. Certainly in recent 
years they have struck many blows against executive tyranny as well 
as against legislative usurpation. There is no need to disturb this bal¬ 
ance wheel of our system. But the courts have disqualified themselves 
as continuous inquisitors into executive operations by their refusal to 
give advisory opinions. The great majority of executive abuses never 
reach the courts, or if they do, reach them so late that much injustice 
has already been done which cannot be remedied. The grand jury helps 
at times, but this quasi-judicial agency normally steps in only when a 
crime has been committed. It, too, is a help in attaining our ideal of 
control over the executive; but, alone, it is not enough. It will require 
all the attention which the grand jury, the courts, and the legislature 
can give to the matter to assure a reasonably adequate and continuous 
responsibility of the executive to the people. In this process the popular 
legislative branch should play a leading role. 

Impeachment 

Among the devices already available to the legislative body, in its 
function as a check upon the executive and judicial branches of govern¬ 
ment, is the power of impeachment. The Constitution provides, in 
Article II, Section 4, that “The President, Vice-President, and all civil 
officers of the United States, shall be removed from office on impeach¬ 
ment for and conviction of treason, bribery or other high crimes and 
misdemeanors.’^ Military officers, although their appointments are rati¬ 
fied by the Senate, are not included in this clause. They may be reached 
only through courts martial. It is also commonly agreed that members 
of Congress are not included. The remedy in their case is expulsion. 
Thus only executive and judicial officers are covered by the impeach¬ 
ment clause. Resignation from an office does not prevent impeachment 
for a crime or misdemeanor therein. 

For many years it was held that impeachment could be used only 
when the offense committed was indictable. Now, however, this view 
has been abandoned and it is general practice to impeach for any incom¬ 
petence or misbehavior which shows disqualification to hold and exer¬ 
cise the office, whether moral, intellectual, or physical. The statutes 
make nonresidence of a judge an impeachable offense and the House 
has, on occasion, taken steps to impeach for this reason. Usurpation 
of power has also been examined several times in relation to its use as 
a possible basis for impeachment. 

During the history of the United States, the House has impeached 
and the Senate tried only twelve persons. One of these was a Senator, 
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and the charges were dismissed by the Senate for want of jurisdiction.^® 
Nine of the other cases have involved federal judges, seven of them 
judges of United States District Courts, one an associate judge of the 
United States Commerce Court and one an associate of the United 
States Supreme Court. The last mentioned and three of the first 
mentioned were acquitted.^^ In one other case involving a judge of a 
district court, the accused resigned his office and the House withdrew 
its articles of impeachment so the proceedings were dismissed."® The 
other two cases involved a Secretary of War and a President of the 
United States, both of whom were acquitted.Thus in a period of 
more than a century and a half only four federal officers have been 
removed from office through impeachment proceedings."^ 

Although most state constitutions grant exclusive power of im¬ 
peachment to the state houses of representatives and sole power to try 
impeachments to the senates, little more use of the device has been made 
in state governments than in the federal government. Occasionally 
states have won headlines by their spectacular use of this procedure 
against their governors, but the impeachment process has been rela¬ 
tively little used to remove incompetents from other state offices. 

It seems reasonable to conclude that impeachment is not a weapon 
to be relied upon in the protection of the civil rights of citizens. It is 
as likely to be used for political purposes as for popular control and 
prevention of executive or judicial oppression. As a blunderbuss to be 
kept behind the door for use on special occasions it may be justified. 
But some more modern, more easily used device like a joint address or 
resolution of the two houses of the legislature seems to be required by 
modern conditions. 


Appropriations 

The financial resources which are essential to the conduct of govern¬ 
ment are controlled in the first instance by the legislative body. Taxes 
and duties may be levied only pursuant to a law. The legislative body 
must decide what types of wealth shall be required to contribute to the 
cost of government, and in what amounts. The actual collection of the 
money, pursuant to the law, is placed in the hands of administrative 
officers. But once collected it may be paid out only on authority of law. 


20 William Blount, January 14, 1799. 

21 Samuel Chase, March 1, 1805. 

T 1 1831; Charles Swayne, February 27, 1905; Harold 

Louderhack, May 24. 1933. 

23 George W. English, December 13, 1926. 

2* William W. Belknap. August 1. 1876; Andrew Johnson, May 26. 1868 

A .T‘/. V West H. Humphreys. June 26. 1862: Robert W 

Archbald, January 13, 1913; Halsted L. Ritter, April 17, 1936. 
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The objects of expenditure must be stated in a law with the amount 
authorized to be spent on each. 

The financial powers of legislative bodies can be traced to the 
votes of supply by Parliament to the king. The colonial legislatures 
enforced colonial rights against royal governors by refusing to grant 
appropriations for government expenses, including the governor’s sal¬ 
ary, until its demands for justice were complied with. Nowadays the 
most vital legislation considered by legislative bodies is that pertaining 
to public revenue and expenditure. 

This financial power of the legislature offers a basis for a salutary 
control over administration. Unfortunately for democratic govern¬ 
ment, there has been little or no supervision by representatives of the 
legislative body over the administration of tax laws or the expenditure 
of public funds. In the national government an effort has been made, 
through the Budget and Accounting Act of 1921, to give Congress the 
facts it needs in order to take intelligent action. But the Bureau of 
the Budget is an executive agency, with little responsibility to Congress. 
The Comptroller General, who is responsible to Congress, has such a 
small staff that he cannot do an effective job of pre-audit 

The action of Congress in setting up the Joint Committee on Inter¬ 
nal Revenue Taxation and its provision of more adequate research 
staffs to committees on revenues, as well as those concerned with the 
recommendation of appropriations, seems to point in the right direc¬ 
tion. Similar developments are necessary in the states, if the legislatures 
are to protect popular rights in financial matters. The need for reform 
there is even greater than in the national government, since state appro¬ 
priations are usually for a biennium rather than for a year and during 
the biennial period the legislature is seldom available for any control 
work. The enormously increased powers granted to the governors in 
the states which have adopted comprehensive administrative reorganiza¬ 
tion plans call for a corresponding control. So far this control has been 
lacking. Irresponsible bureaucracy can be made responsible most 
quickly through financial control. The legislature is the logical agency 
to exercise it and thereby restore democracy in administration. 


Suggested Problems for Study 

1. Write a report showing the high and low points of legislative prestige 
in your state; in your city. 

2. Prepare a history of the executive veto power in your state. Make a 
similar study for your city. 
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3. Make a study of governors’ messages in your state over the past 
decade and determine the extent to which each recommendation was 
carried out. 

4. Report upon the constitutional provisions in your state for calling spe¬ 
cial sessions of the legislature; indicate the sessions which have been 
held and the purposes for which they were called. 

5. Does the governor of your state have power to prorogue the legisla¬ 
ture? How frequently has he done so? 

6. Prepare a report upon the practice and procedure of your state senate 
in considering executive nominations. Suggest ways in which this 
process may be improved upon. 

7. Write a history of impeachment as it has been used by your state legis¬ 
lature. 

8. How effective is the legislature’s control over the administration through 
appropriations in your state? 



CHAPTER 19 


RELATIONS BETWEEN THE COURTS 
AND THE LEGISLATURE 

When a statute emerges from the legislative mill, receives the ap¬ 
proval of the chief executive, and is put into operation by an appro¬ 
priate administrative agency, it is still not final and complete. Until 
the courts have interpreted its meaning and have passed upon its con¬ 
stitutionality, there is always a chance that it is not a law at all. As we 
noted in the preceding chapter, the initial interpretation of what the law 
means is made by the administrative agency charged with its enforce¬ 
ment. But if this construction is ever questioned, the courts may find 
it necessary to substitute their judgment for that of the executive or, as 
judges have often put it, to determine the “legislative intent/' ^ Simi¬ 
larly if the application of the law to a particular situation raises a ques¬ 
tion as to whether or not constitutional guarantees have been observed, 
the courts may find that there is an irreconcilable conflict between the 
supposed law and the constitution, in which case the law must fall as an 
unconstitutional attempt to exercise legislative power. 

It is doubtful that the founding fathers ever intended to place upon 
the courts such an ultimate and final responsibility for the fate of legis¬ 
lation. There was certainly no precedent in England. Yet the doctrines 
of the supremacy of the Constitution as a fundamental law and of 
checks and balances in the keen mind of Chief Justice John Marshall 
produced the dogma of judicial supremacy which is a characteristic 
feature of our government today. To be sure, there were historical 
precedents for Marshall's decision in Marbury v, Madison,^ but no one 
really expected that the decisions of state courts in such matters, or even 
the debates in Congress, would lead Marshall to such a result. To his 
logic and courage we owe this basic doctrine of our governmental 

1 Max Radin, "Statutory Interpretation," Harvard Law Review (1930), Vol. 43, 

863, 869, calls this concept of legislative intent a "transparent and absurd fiction. 

Landis, in a note on "Statutory Interpretation," loc. cit., pp. 886, 888, suggests that legis¬ 
lative history affords in many instances accurate and compelling guides to legislative met¬ 
ing. But, he says, "The real difficulty is twofold; that strong judges prefer to override tne 
intent of the legislature in order to make law according to their own views, and that baroaric 
rules of interpretation too often exclude the opportunity to get at the legislative meaning 

in a realU^Hc^^ashjo^ ^ ^ (1803). Cf. Albert J. Beveridge, The Life of John Mar- 

shall (Houghton Mifflin Co., Boston, 1919), Vol. 3. pp. 101-156. 
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system. Although it was more than fifty years between this decision 
and the next one in which an act of Congress was held to be uncon¬ 
stitutional,® the frequent use which has been made of this power by the 
United States Supreme Court in recent years has made this principle a 
familiar one to every citizen. 


Nature of Judicial Power 


Under the Constitution all judicial power is conferred upon a 
Supreme Court and such inferior courts as Congress may establish. 
Similar statements appear in state constitutions concerning the authority 
of the state courts. It is important at this point to determine what this 
power is and how far the courts will go in defending it against 
encroachment. In the first place, the courts insist that the judicial 
power can be invoked only when there is a bona fide case or controversy 
between two adverse parties. Except when a duty is imposed upon the 
courts by a constitutional provision to give advisory opinions to the 
legislative and executive branches of the government, they will refuse 
to act on requests for such opinions on the ground that this is an 
administrative and not a judicial function."* Similarly, whenever it 
becomes apparent that in a supposed case pending before it, there are 
not really two adverse parties, the action will be dismissed as not being 
a judicial proceeding.® 

The second requisite for the exercise of judicial power is that the 
court have jurisdiction, either of the parties or of the subject matter. 
The jurisdiction of a court is the limit of its authority. It is usually 
defined by constitution or statute. Beyond it the courts cannot and will 
not go. However, the jurisdiction of the supreme courts, both national 
and state, is broadly defined and commonly includes all matters which 
may normally come before them. For example, the jurisdiction of the 
federal courts is set forth in detail in Article III, Section 2 of the 
Constitution. This section not only stakes out the general jurisdiction 
of the federal courts but also states the cases in which the Supreme 
Court shall have original jurisdiction, authorizing appellate jurisdiction 
in all other cases. Original jurisdiction is the right to hear and deter¬ 
mine a case in the first instance. Appellate jurisdiction is the right to 
review and revise the decisions of inferior courts. Similar provisions 
commonly appear in the constitutions of the states with reference to 


\Drcd Scott V. Saudford. 19 How. 393. 15 L. Ed. 691 (1857). 

4 11 /itner. Jurts. “Constitutional Law,” Sec. 93. Advisory opinions 
Uie governor are authorized in Florida and South Dakota ; at the reque.st 
m Colorado, Maine, Massachusetts. New Hampshire, and Rhode Island 
supreme court has indicated its willingness to give advisory opinions to the 

^ constitutional provision. Opinion of the Justices, 209 Ala. 

11 ) . 

^Muskrat V. United States. 219 U.S. 346; 55 L. Ed. 246; 31 S. Ct. 


at the request of 
of the legislature 
In Alabama the 
legislature despite 
593, 96 So. 487 

250 (1910). 
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the orig-inal and appellate jurisdiction of the state supreme court. The 
jurisdiction of the inferior state courts is usually defined by law. 

The third requisite of the exercise of judicial power is that the court 
have authority to render a final judgment fixing and determining the 
rights and duties of the parties with reference to the subject matter of 
the action. The possibility of appeal to a higher court does not nullify 
this power. But if the judgment is merely advisory, depending for its 
force and final application upon some other agency, such as the legisla¬ 
tive body, the court is acting in an administrative rather than a judicial 
capacity.® 

When these three requisites have been determined to exist, the judi¬ 
cial power may be applied. This is the power to hear and determine the 
cause. “Where the inquiry to be made involves questions of law as well 
as fact, where it affects a legal right, and where the decision may result 
in terminating or destroying that right, the power to be exercised and 
the duties to be discharged are essentially judicial.” ^ 

But even when all of these requisites exist, the courts may refuse to 
take jurisdiction because of the nature of the controversy. Thus, when 
two different state governments were contending for recognition in 
Rhode Island, the Supreme Court declined to decide which was the 
lawful one, saying that this was a political question.® Similarly the 
courts will refuse to substitute their judgment for that of the executive 
when discretion has been conferred upon him by law. The question of 
whether a state has a republican form of government, as guaranteed by 
the Constitution, has also been held to be political and outside of the 
proper field of judicial decision.® 

Under these self-restrictions as to the exercise of judicial power, 
it is obvious that many legislative acts will never be reviewed by the 
courts. Furthermore, until some private citizen resists action, claiming 
injury of an unconstitutional character, or seeks to compel action, the 
courts have excluded themselves from using their power of review. 
Thus there may be and probably are upon the statute books, both 
national and state, many statutes which are invalid. But they will not 
be known to be so until a case arises and the highest court has spoken. 

It is equally likely that there are unconstitutional executive orders and 
administrative rules and regulations made under statutory authority. 
However, when questions concerning a statute are properly raised, the 
courts will not attempt to evade their responsibilities (1) to determine 
the legislative intent where this is not clear, and (2) to determine 


Gordon v. United States, 2 Wall. 561, 17 L. Ed. 921 (1865). Opinion of Chief Jus¬ 
tice Taney appeared in 117 U.S. 697 (1865), 

7 State e'r rcL Standard Oil Co. v. Blaisdell, 22 N. Dak. 86, 132 N.W. 769 (1911). 

Luther v. Borden, 7 How. I, 12 L. Ed. 581 (1849). 
f Pacific States Telephone & Telegraph Co. v. Oregon, 223 U.S. 118, 32 S. Ct. 224, 

56 L. Ed. 377 (1912). 
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whether the statute is in conformity with the constitution, if this ques¬ 
tion is necessary to the decision. 

Statutory Interpretation 

While the courts may be called upon to interpret a statute for the 
purpose of determining its constitutionality, they may also be asked to 
explain the meaning of an ambiguous law when no question of consti¬ 
tutionality is involved. Generally speaking, disputes over the meanings 
of laws arise largely from poor or careless draftsmanship. We have 
already seen how this difficulty may be avoided through trained draft¬ 
ing services, but few legislative bodies in the United States today have 
satisfactory assistance of this type. Consequently, the courts are fre¬ 
quently called upon for statutory interpretation. However, it must be 
remembered that the courts will not answer hypothetical questions or 
decide moot cases. Thus questions of interpretation must be presented 
in a hona fide case and must be essential to the decision of the case. 

The basic principle which the courts have established as a guide in 
interpreting statutes is that the meaning is to be found, if possible, 
within the “four corners of the law.” That is, no external evidence 
will be used unless the internal evidence is inadequate. Words are given 
their usual meanings and punctuation is considered when the sense 
requires it. Interpretation acts defining commonly used terms are help¬ 
ful in standardizing phraseology and construction. But at times even 
these aids fail to shed sufficient light. In such cases the court must go 
beyond the act to attempt to determine what the legislative body in¬ 
tended. Strangely enough, the most informative and reliable source of 
information is denied to them by their refusal to consult the legislator 
who drafted or introduced the bill, or those who considered it in com¬ 
mittee, or those who enacted it into law. Legislative journals and even 
published debates may be used, but not the testimony of the most com¬ 
petent witnesses! 

The construction which has been given to a statute by the adminis¬ 
trative agency charged with its enforcement is given considerable 
weight by the courts in determining its meaning. This is particularly 
true when this interpretation has been consistently followed over a long 
period of time. The acquiescence of the public in this administrative 
construction, as evidenced by the lack of challenge in the courts over a 
number of years, is also a point in its favor. Such interpretations will 
be overthrown only when they are manifestly wrong. 

Reference has been made in an earlier chapter to the importance of 
diction and grammar in drafting, also to the use and misuse of the 
words may and shall. It should not be necessary to repeat these 
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comments here. Neither do we need to review the ejtisdem generis rule 
except to note that it is used by the courts in performing their duty of 
construing statutes. But all of these rules of statutory construction are 
simply crutches to help a lame and feeble draftsman. Where intent is 
clear, there is no room for construction. Hence this must be the con¬ 
stant goal of those who write the laws. 


Constitutionality of Legislation 

Even though the intent of the lawmaker may be crystal clear, his 
product may conflict with the provisions of higher law and hence be 
void. In outlining the hierarchy of law in Chapter 2, we noted that 
the Constitution of the United States was the highest form of law in 
the land, and that the state constitutions stand in a similar position in 
the field of state law. Thus, in case of conflict between an act of Con¬ 
gress and the Constitution the former must fall. Likewise state statutes 
must conform to tlie state constitution as well as to all types of federal 
law in order to be valid. It is the task of the courts in proper judicial 
proceedings to examine allegations of conflict and determine whether 
such inconsistency does, in fact, exist. If it does, the court points it 
out, and the higher law prevails. 

Any court may declare a state law invalid as in conflict with the 
Constitution of the United States. However, the state courts may not 
pass upon the constitutionality of an act of Congress, since under the 
Constitution federal courts have exclusive jurisdiction over all cases 
arising under federal laws. Neither will the United States Supreme 
Court nor any inferior federal court invalidate a state law because of 
conflict with a state constitution. The state courts have exclusive Juris¬ 
diction in all such cases. The power of state courts to invalidate state 
laws which are in conflict with the federal Constitution arises out of 
the Supremacy Clause and the judicial oath taken in every state to 
uphold the Constitution of the United States as well as the state 
constitution.^® However, the state supreme courts do not have final 
jurisdiction if either party to such a case desires to appeal it to the 
Supreme Court of the United States, as he may do. 

The courts profess to approach their duty of declaring statutes 
unconstitutional with the greatest reluctance. It is said that the greatest 
possible presumption should be made in favor of the constitutionality 
of legislation. The legislators are bound by the same oath of office as 
are the judges, and it must be presumed that they are equally zealous 
in observing the law. However, it is asserted that the courts, by reason 
of their training and experience, are peculiarly qualified to reach a 


10 c/. Baker V. Grice, 169 U.S. 2S4, 18 S. Ct. 323. 42 L. Ed. 748 (1898). 
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judgment in such matters and that their duty as exclusive custodians 
of judicial power requires that they announce their conclusions as to the 
validity of statutes whenever a proper request is made. As a matter of 
fact, as social and economic issues and the legislation which purports 
to meet them tend to become more and more complex, it is difficult to 
believe that the judges really do possess a special competence for de¬ 
ciding controversies involving them. An Oliver Wendell Holmes may 
warn them against writing their own social and economic views into 
their opinions, and they may deny that they have done so, but their 
record rises up to impeach them.^^ In order to justify a court in pro¬ 
nouncing a legislative act unconstitutional, the announced rule is that 
the case must be so clear as to be free from doubt: the conflict between 
Constitution and statute must be irreconcilable. It is interesting to note 
that few decisions holding acts of Congress unconstitutional have been 
by a unanimous court. 

The courts also declare that they will pass upon the constitutionality 
of a law only when necessary to a determination of the merits of a pend¬ 
ing case. If the case can be decided without such a determination, it 
will not be made. It should be noted that such an attitude merely post¬ 
pones the time when the issue must be met. Not only do the courts 
endeavor to avoid the anticipation of constitutional questions by decid¬ 
ing them in advance, but they also claim to follow the principle of 
laying down rules in such matters which are no broader than are re¬ 
quired by the precise facts to which they are to be applied.^^ However, 
they also remain vigilant to prevent small deviations and irregularities, 
for from such small beginnings real encroachments on private rights 
and individual liberties grow.^® 

It is an elementary and fundamental principle of judicial review that 
where the validity of a statute is questioned and there are two possible 
interpretations of its meaning, by one of which the statute would be 
unconstitutional and by the other valid, the court will adopt the con¬ 
struction which will uphold it. For example, if the use of the w'ord 
“shall” in its ordinary meaning would render the statute unconstitu¬ 
tional, it may be considered permissive rather than mandatory. How¬ 
ever, the courts arc not at liberty to give a statute a forced construction 
or to read into it words which are not there in order to render it valid. 


*’■ U.S. 4S, 25 S. Ct. 539, 49 L. Ed. 937, 3 Ann. Cas. 

U,S. 4p. 28 S. Ct. 324, 52 L. Ed. 551. 13 Ann. Cas. 
957 (1908) ; Adkins v. Childrens Hospital. 261 U.S. 525, 43 S. Ct. 394, 67 L. Ed. 785. 249 
L.R. 1238 (1923) ; IVcst Coast Hotel Co. v. Parrish. 300 U.S. 379, 57 S. Ct. 578, 81 L. Ed. 
703 ri^37)* 

12 As evidence that this principle is not always followed cf. A. L. A. Schcchtcr Poullrv 

2.^5 U.S. 495. 55 S. Ct. 837, 79 L. Ed. 1570. 97 A.L.R. 947 <19351. 
‘3Cr. IVcsl P irgtnta State Board of Education v. Barnette. 319 U.S. 624 63 S. Ct. 
^ 147 A.L.R. 674 (1943); Murdock v. Pennsylvania, 319 U.S. 105, 

63 S. Ct. 870. H7 L. Ld. 1292, 146 .A L.R. 81 (1943). 
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But if the statute purports to apply to an area in excess of its constitu¬ 
tional jurisdiction, it may be limited by interpretation to its proper and 
legal sphere.^^ 

The courts are not prevented from looking behind legislative state¬ 
ments of intent to determine the probable effect of legislation when 
examining its constitutionality. In addition to the acts which have actu¬ 
ally been done, they find it important to inquire what may be done by 
virtue of its authority. A statute which is valid as to one set of facts 
may be invalid as to another. Thus a criminal law may be valid as to 
acts committed after its passage but administrative application of it to 
acts preceding its passage would be ex post facto and hence unconstitu¬ 
tional. Then, too, a law may be valid upon its face, but it may be admin¬ 
istered in an arbitrary, discriminatory, or illegal manner and thus be 
unconstitutional for that reason.*^ 

In interpreting state statutes the federal courts adopt and follow the 
construction placed upon them by the state supreme court. But they are 
not bound to follow an interpretation which is clearly erroneous, as 
where the state courts have held a statute valid under the federal Con¬ 
stitution which, in another case, has been found by the federal courts 
to be clearly unconstitutional. Conversely the state courts are likely to 
follow a decision by federal courts in favor of the constitutionality of 
a state law under the federal Constitution. But they may determine 
quite independently whether such a law is valid under their own state 
constitution, even though the phraseology of the provisions of the two 
documents is identical. 

Constitutionality is judged solely on the basis of power. The Con¬ 
gress must find in the Constitution the authority for its every act. The 
state legislatures must look to their state constitutions and to the fed¬ 
eral Constitution only for limitations of their authority. But the wis¬ 
dom, adequacy, expediency, justice, fairness, equity, desirability, and 
propriety of legislation are to be determined solely by the judgment of 
the legislators. In such matters, the courts should not and ordinarily do 
not interfere. He who assails the constitutionality of a law before the 
courts must point to the specific constitutional provisions which the 
statute is alleged to violate and prove beyond a reasonable doubt that 
an irreconcilable conflict exists. A general presumption is made in favor 
of the good faith of lawmaking bodies. If a law appears on its face 
to be valid, the court will not inquire into the motives of its makers. 
Neither have the courts the authority to inquire into the merits of con- 


1 » Cf concurring opinion of Justice Brandeis in Ashxvandcr v. Tennessee 
Aulhoriix 297 U.S. 288. 56 S. Ct. 466. 80 L. Ed. 688 (1936). for a summary of the rules 
developed by the Supreme Court of the United States as to this function. , . . ^ 

15 C/. Vick IVo v. Hopkins. 118 U.S. 356. 30 L. Ed. 220 (1886) ; also administration ot 

literacy tests as a qualification for suffrage in certain states. 
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flicting theories. The legislature’s choice normally will be accepted as 
correct. However, the courts may take judicial notice of such scientific 
and other pertinent facts as are matters of common knowledge. 

When a statute is declared to be in conflict with a constitution it 
may be wholly or only partially void. If the portion which is valid can 
be severed from the part which is invalid, only the latter is nullified, and 
the valid portion remains. But if the invalid part is the essence of the 
statute and without it there could be no efifective operation of its provi¬ 
sions, it is held not to be severable and the whole law falls. The ques¬ 
tion whether portions of a statute which are constitutional should be 
upheld while invalid portions are eliminated is primarily one of inten¬ 
tion. The test is whether the legislature would have enacted the valid 
portion without the invalid, had the invalidity been known. This the 
courts must decide without consulting the legislature. At times, when 
the legislature is in doubt as to the constitutionality of a pending meas¬ 
ure, its intent is expressed in a saving clause which is part of the act, 
stating that should any provision be held invalid, the remainder should 
be enforced. However, a saving clause is not an order; it is merely the 
expression of an intention. The courts remain free to invalidate an 
entire act if the invalid portions appear to be vital to its enforcement. 
As criminal laws are construed strictly, invalidity of a portion of such 
an act almost always is held to vitiate the whole. Severability applies 
generally only to civil and administrative matters. 

When the unconstitutionality complained of relates to the violation 
of rules of procedure laid down in the fundamental law, the statute 
falls regardless of its subject matter if the allegations are found to be 
true. Such, for example, would be laws enacted by less than a constitu¬ 
tional majority of members of the legislative body or without three 
readings at length on three different days if such readings are required 
by the Constitution. Of course it must be remembered that in such 
cases some courts will not inquire beyond the enrolled bills while others 
will seek their evidence in the legislative journals; if the entries show 
that the constitutional requirements have been met, the courts will not 
look behind them, regardless of the actual facts and the availability of 
testimony to the contrary. 

Requirements as to title, however, follow a different rule. If an act 
is found to embrace more than one subject, or if the title is found to 
be defective under a constitutional provision that “every act shall con¬ 
tain but one subject which shall be clearly expressed in its title," it is 
the general rule that only that portion not covered by the title is void. 
However, if the court should determine that the legislature would not 
have desired to pass the act without such portions, the law may be held 
to be a unit and the whole act falls. 
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To summarize, then, judgments of unconstitutionality may be based 
on one or more of three different grounds: (1) that the legislature has. 
disregarded constitutional requirements in the enactment of the law, 
(2) that the procedure established in the law, to be applied in its admin¬ 
istration, fails to protect private rights, such as those relating to due 
process of law, or (3) that the law deprives some individual or cor¬ 
poration of some substantive right which is constitutionally protected 
or guaranteed. In the two latter cases the doctrine of severability will 
be applied, if consistent with legislative intent, in order to salvage the 
valid portions of the law. 

The Effects of Unconstitutionality 

As we have already noted, unless an unconstitutional law is chal¬ 
lenged it remains in use and is enforced in the same manner and by 
the same authorities as valid laws. This is because we have no way of 
knowing that it is unconstitutional until it has been declared to be so 
by a competent court. But when such a decision is made in a proper 
case, the invalid law normally remains on the statute books until it is 
removed by legislative repeal. There may be a footnote referring to 
the invalidating decision, but the text remains in the code. This often 
leads to difficulties. Public officers, new in their offices and unfamiliar 
with the law, may decide to enforce such an invalid law and until chal¬ 
lenged by some citizen who is better informed than they, this illegal 
action continues. This is one reason for insisting that every public 
agency have and use a competent attorney. 

The failure to remove invalid laws from the statute book is even 
more surprising when one notes the prevailing doctrine as to the effect 
of an unconstitutional statute. As stated by Justice Field, “An uncon¬ 
stitutional statute is not a law; it confers no rights; it imposes no 
duties; it affords no protection; it creates no office; it is, in legal con¬ 
templation, as inoperative as though it had never been passed.’' 
Under such a view an unconstitutional statute is void from its very 
beginning. It was never a law and any action taken under it is a nullity. 
When one remembers that such statutes are often enforced for years 
before they are challenged, it is obvious that this void ab initio theory 
presents many difficulties. Must the government return all taxes col¬ 
lected under an invalid law ? Must fines levied and paid under such 
statutes be returned? Of course persons who are serving prison terms 
under an unconstitutional law should be released, but must they be 
given redress for the wrong they have suffered in being convicted and 


Generous use has been made in preparing this section of Oliver P. Field’s Effect of 
an Vnconstitntional Statute (University of Minnesota Press, Minneapolis. 1935). 

17 Norton v. Shelby County, 118 U.S. 425, 6 S. Ct. 1121. 30 L. Ed. 178 (1886). 
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perhaps serving- a part of their term? Is conviction under an invalid 
law jeopardy such that a second trial under a valid law would be barred ? 
May the acts of officers chosen under an invalid law be relied upon as 
valid even though the office is held not to exist? Suppose the act is the 
issuance of a marriage license, or the performance of a marriage cere¬ 
mony, or the granting of a divorce, and the parties have acted in good 
faith upon what they supposed was an official act ? Obviously the pre¬ 
vailing theory is insufficient to answer these questions. 

A second theory, which is cautiously advanced by a few courts which 
have faced squarely the difficulties under the void ab initio rule, is that 
the statute is presumed to be valid until found to be invalid and in this 
interim period it may be given sufficient effect to constitute one of the 
facts in the case. This rule protects the rights of innocent persons who 
could not be presumed to know the defect in the law. For example, the 
acts of the officer elected or appointed under an invalid statute are valid. 
He is held to be an officer de facto rather than de jure and while he may 
find it difficult to collect his salary, his actions under the color of office 
are valid. Election cases also fall under this rule. An election may be 
valid and officers elected under it may continue to serve although the 
law authorizing or regulating it may be unconstitutional. 

A third theory, which applies to part if not all of the cases in which 
unconstitutionality is alleged, is that the decision on a constitutional 
question relates only to the application of the law to a particular set of 
facts and to the particular parties to the action. Thus such a decision 
may or may not be available as a ruling precedent in subsequent cases 
involving the same law. This may be called the case-to-case method It 
IS the one which normally is followed by the Supreme Court of the 
United States in due process cases. It permits great elasticity in the law 
but it removes the possibility of prediction. 

rims the courts have evolved several rules or views as to the effect 
of an invalid statute. They have done this because it was more just to 
do so and because the classic rule would not have worked at all in some 
cases. There is in this field of the law an interesting- interplay of the 
forces of doctrine and the forces of practical necessity and justice. 
Most of the bad law in the decisions in constitutional law has come 
from the unwillingness of the courts to free themselves from the loiri- 
cal consequences of the void ab initio theory, once its premises have 
been assumed In few fields of the law can one sec more clearly the 
importance of the selection of premises in the judicial process. Politi¬ 
cal theory, when the first major decisions involving judicial review were 
made was such that the void ab initio doctrine came to be readilv 
accepted. Later, when more complications resulted from the exercise 
of judicial review, exceptions developed. But the breaking down of 




the original rule is a slow process and many difficulties and incon¬ 
sistencies still remain. 

There is considerable confusion, for example, in cases dealing with 
the status of a private corporation organized under an unconstitutional 
statute. The weight of authority seems to favor the view that there 
can be a de facto corporation in situations involving dealings between 
the corporation and strangers on a corporate basis. The authority is 
more evenly divided in the determination of cases between the corpo¬ 
ration and its own officers or shareholders. The cases in Field*s study 
in which the de facto doctrine or estoppel or both are used to prevent 
attack on corporate status outnumber those in which the application of 
either or both of these doctrines is denied. The tendency seems to be 
to sustain the corporation in order that the case may be disposed of in 
accordance with the law applicable to such bodies, particularly where 
to do so protects rights acquired and asserted honestly and in good 

faith. 

Where municipal corporations are involved, the courts are even more 
lenient. Rulings in these cases tend to recognize the unconstitutional 
statute under which such a public agency has attempted to organize, 
for certain purposes, rather than to follow strictly the void ah imho 
rule. Generally, an action to challenge the corporate status of such a 
public corporation may be brought only by the state and within a rea¬ 
sonable time. While there are some cases which would authorize attack 
upon municipal corporate existence by private parties, the tendency is 
to deny the right to question the validity of an incorporation collater¬ 
ally. In order not to disturb the orderly processes of government, the 
courts have even gone so far as to postpone judgment in a case involv¬ 
ing the illegal formation of a municipal corporation until the legislature 
could meet and provide a valid act under which the corporation might 


be formed. 

If the legislature enacts a statute which it had no power to enact or 
does so in a forbidden manner, the inferior officers in the judicial and 
administrative branches of the government should not pay for the mis¬ 
take. Neither should the citizen. The loss should be borne by all citizens 
of the jurisdiction as a group. In many countries injuries to private 
individuals resulting from the operation of the government are compen¬ 
sated after adjudication of their claims in administrative courts. 

Taxes paid under a statute later declared to be unconstitutional may 
be recovered only if paid under compulsion or protest. Early action 
to secure a declaration of invalidity is necessary if difficulties are to be 
avoided. This can be taken either under a declaratory judgment act, or 
by injunction (except where these are forbidden for this purpose). u 


IS Field. Of. a't., pp. 146-149 
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the law generally is in a state of confusion and few states have fully 
adequate facilities for the early determination of the constitutionality 
of tax laws. Refunds may be authorized by law, but in the absence of 
such a statute, actions at law for the recovery of taxes paid are subject 
to the rule requiring proof of compulsion or protest. The denial of 
recovery under other circumstances is justified on a number of grounds : 
( 1 ) the plaintiff should have resisted payment; ( 2 ) ignorance of the 
law is not a ground for relief; (3) only a statute may authorize the 
repayment of money already paid into the treasury; ( 4 ) the taxpayer 
has received the benefits from the government’s expenditure of his tax 
money; (5) to permit recovery would disrupt government finance. 

Field believes that greater freedom should be allowed taxpayers in 
securing an early determination of the validity of tax laws so that 
illegal payments may be prevented so far as possible. The requirements 
of protest or compulsion in recovery should be abolished and compre¬ 
hensive statutes passed to provide for refunds on application of the 
taxpayer when a tax law is invalidated.^** The cases involving the 
recovery of fines paid under statutes later declared unconstitutional is 
in a state of conflict and confusion. There seems to be every reason to 
treat such payments in the same manner as taxes. 

It is a fundamental principle of Anglo-American law that the law 
should be stable in order that those subject to its operation may be able 
to place reliance on its provisions. This principle is reinforced by two 
doctrines generally followed by all courts : res judicata and stare decisis. 
Res judicata means literally “the thing has been decided.” When a 
case has been decided on its merits by a court of competent jurisdiction 
it will not be tried again by the same court. Sometimes a rehearing is 
allowed when new evidence is alleged, but normally the same questions 
on the same facts between the same parties will not be tried a second 
time. Stare decisis means literally “let the decision stand.” Under this 
principle a rule laid down in one case before the courts will be followed 
by that court and by other courts inferior to it in deciding subsequent 
analogous cases between different parties. Both of these principles have 
important implications in the development of the common law which 
will be examined in a later chapter. They also are significant in dealin- 

with the question of constitutionality of legislation. It is in that con*^ 
nection that they are mentioned here. 

Both res judicata and stare decisis are less rigidly followed in this 
country than in England where they were originally developed And 
of course England has no need for them in the decision of constitu¬ 
tional questions since judicial review, as it is known in the United 
Statens unknown there. Even in this country there is discernible a 

10 Ibid., pp. 241-271. 
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commendable tendency to relax the rigidity of these doctrines in consti¬ 
tutional cases. Thus where a criminal law has been held unconstitu¬ 
tional, all who are suffering imprisonment because of earlier conviction 
of its violation are customarily released either through pardon or 
through writs of habeas corpus. However, in most civil cases involving 
property rights the doctrine is strictly applied even though the statute 
under which the action was taken is later held invalid. Thus, if an 
attorney fails to raise a constitutional question in a civil action, his 
client loses the benefit of a determination of such a question in a 
subsequent case. 

Stare decisis is normally applied in constitutional cases. However, 
there can be no question as to the power of a court to change its decision 
on a constitutional question if it is later convinced that the original 
decision was incorrect. The United States Supreme Court has not hesi¬ 
tated to overrule its own precedents when this was considered desir¬ 
able. Changed conditions often are cited to justify such reversals and 
a casual perusal of American history shows a number of instances in 
which changes in personnel of the United States Supreme Court have 
brought changes in legal rules. Although attorneys and litigants de¬ 
plore such instability in the law, the general public seems to feel that 
there is room for statesmanship as well as legal precedent in the decision 
of constitutional questions even though statesmanship is more to be 
expected among legislators. When the courts are considered to be 
wrong, as in the Dred Scott decision, the people, by constitutional 
amendment, correct the error, but do not abolish the court. 

The rule of stare decisis does not mean that every court is bound to 
follow every published precedent established by every court of record. 
Such a situation would be absurd, as these decisions often conflict. 
Actually a court considers itself bound to follow only its own decisions 
and those of the superior courts of its own judicial system. It is not 
obliged to follow the decisions of a coordinate court, even in its own 
system, although it frequently does do so. State courts follow the 
precedents established in the federal courts as to all federal questions 
because if they did not, their opinions would be upset on removal to 
the federal courts for trial of the federal questions. But this is not 
stare decisis. It is a recognition of the final jurisdiction of the federal 
courts under the Constitution and of the supremacy accorded that docu¬ 
ment by its own provisions. Similarly, federal courts follow, or say 
they follow, decisions of the state courts in all matters of state concern. 

As we shall see later there are some exceptions. 

There is no obligation of any kind upon a state court to follow the 
precedents established by decisions in other state jurisdictions. Where 
there is no rule already established upon a matter which comes before 
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a court for decision, it is customary for the attorneys for both parties 
to cite in support of the view of their clients cases decided in other 
jurisdictions which appear analogous and therefore applicable, or at 
least persuasive. But the court may disregard all of these and make its 
own rule, or it may decide to follow “the weight of authority.” This 
usually means that it establishes a rule which is in harmony with that 
in effect in a majority of the other jurisdictions in which the question 
has been presented and decided. While this process has considerable 
weight in the decision of common law questions, it is rarely applicable 
in constitutional questions. The constitutions of the several states, 
while they present an external similarity, are widely diverse in detail. 
It is rare to find an identical provision in the constitutions of more than 
a handful of states. They are similar, but not identical. This gives 
scope to the imagination and statesmanship of the state supreme courts 
and encourages the establishment of a constitutional law for each state. 
More states should have available for study by students who plan to 
enter the profession of law such admirable surveys of their constitu¬ 
tional law as that prepared for Minnesota by Harold F. Kumm.^® 


Judicial Review as an Instrument of Governments^ 


Under our federal system, judicial review of both legislative and 
administrative acts is a method of enforcing constitutional limitations 
upon the national government in its relations with the states, upon 
the states in their relations with the national government, and upon 
the states in their relations with each other. It serves a similar function 
within the states, where it is utilized to some extent to interpret and 
apply the rules governing the relations between the state governments 
and their subdivisions, such as counties and home-rule cities. Although 
the state governments arc unitary rather than federal in form, many 
state constitutions contain provisions which protect local subdivisions 
in the possession of certain powers or the exercise of certain functions. 
Judicial review serves to protect these rights from encroachment by 

the state, or the state from usurpation of excess power by these sub¬ 
divisions. 

There is often deep political significance also in the settlement by the 
courts of questions involving the application of the separation of powers 
doctrine by which each of the three principal branches of state and 
national government is charged with certain duties, free from inter¬ 
ference by the other two. The whole doctrine of delegated legislation 


1924 )”Minnesota (University of Minnesota Press. Minneapolis, 
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which will be examined in the following chapter has been built up with 
judicial guidance and blessing. While conflicts in jurisdiction between 
two of the departments of government do not always result in litigation, 
when they do the decisions always have political significance. 

The use of judicial review to protect the rights of the private 
citizen against excesses and usurpations by government is less political 
and more legal in its implications. However, even these decisions 
sometimes have political importance as in the Texas White Primary 
cases,the Dred Scott decision,and the Oklahoma grandfather clause 

24 

case. 

One of the most glaring defects in the practice of judicial review in 
the United States today is the fact that in a great majority of the cases 
constitutional questions are litigated between private parties. Only 
occasionally are actions brought by the national government against a 
state (the converse is impossible) or by a state against a state. Much 
more often constitutional questions of vital concern to the governments 
are decided without an official appearance by a law officer of the real 
party in interest. Frequently the governments do not even know of the 
case until it has been reported. Thus the decision on constitutional 
questions is commonly made without the benefit of the point of view 
of the government, often without adequate attention to the probable 
consequences.-^ One effect is that the public nature of the controversy 
is not clear. Another is that private individuals control the presenta¬ 
tion of constitutional questions. Still another is that, because the con¬ 
troversies are private, the courts tend to restrict the decision rather 
than to give a broad picture of the legal situation which would be helpful 
to the government in planning and conducting its work. Then, too, 
many obstacles are placed in the way of private individuals who desire 
to raise constitutional questions. While it seems undesirable to have 
such matters dealt with in private litigation, if that is to be the practice, 
it should be easy for litigants to secure a determination of constitu¬ 
tionality. Finally, the interests of the government in constitutional cases 
are not identical with those of the private litigant. He may neglect or 
refuse to appeal a case for final determination, or he may retain an 
attorney who makes a bad presentation and secures a bad decision in 
the lower courts. Yet such determinations preclude the government 


22 Nixon V. Herndon, 273 U.S. 536. 47 S. Ct. 446. 71 L. Ed 759 (1927); ‘'u S 

Condon 2^6 U.S. 73, 52 S. Ct. 484. 76 L. Ed. 984 (1932) ; Smith v. Allwrxght, 321 U.i>. 

64^ 64 ’S Ct 757. 88 L. Ed. 987 (1944). 

’ Bred Scott v. Sand ford, 19 How. 393 L- Ed. 0857^ 926 (1915)- 

24 Cninn v. United States. 238 U.S. 347, 59 L. Ed. 1340, 35 S. C • district court 

25 A recent federal statute provides that on the m a United « di^str^t 

nnv case in which a constitutional question is raised, the clerk shall notily tne m 

General who may thereupon decide whether the United States should seek 

for Ihe purpose protectiug the public iuterest in securing an adequate presentat.on of the 

constitutional question. Act of Aug. 24, 1937; 50 Stat. 751, U.S.C. 28.401. 
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from further action until a new case arises in which a better presenta¬ 
tion can be made. 

Experience in many jurisdictions tends to show that judicial review 
really exercises little influence in preventing the passage of unconsti¬ 
tutional legislation. Lawmakers (as well as judges) go right on making 
the same mistakes over and over again. Of course, one reason for this 
is the heavy turnover in legislative membership. Another is the lack of 
adequate technical assistance in drafting legislation. Still another is 
the hectic end of the session rush in which legislation is jammed 
through, often with confusing amendments made on the floor, without 
consideration of constitutional limitations. Finally, the bicameral legis¬ 
lative body with its incessant “buck passing” must also share the blame. 
On the other hand, judicial review seldom occurs immediately after the 
enactment of a new law. Legislation must be enforced to the detriment 
of some private individual before it can be challenged in the courts. 
Only in a few states are advisory opinions by the supreme court to the 
legislature on the constitutionality of proposed legislation permitted, 
and even in these, the courts assert they are not bound by such opinions 
in subsequent litigation. Then, finally, the judicial technique employed 
renders the process of judicial review of limited value as a preventive 
device. The decisions are restricted to the rights of private parties 
rather than being extended to the statement of a general rule. This 
vagueness and ambiguity are sometimes relied upon by legislators to 
justify their refusal to enact legislation which would probably be held 
valid. One can hardly criticize the legislature for uncertainty as to its 
powers when judicial decisions are so unpredictable. 

From the remedial side, it seems important that prompt action be 
taken by legislative bodies to follow up judicial decisions. At the open¬ 
ing of each session (or during the session if such matters arise) all 
court decisions affecting the constitutionality or even the interpretation 
of legislation which have occurred between sessions should be presented 
to the legislative body. This report may be prepared by the officer 
charged with revision and codification of the statutes or by a legislative 
drafting office. The report should be given careful committee consid¬ 
eration and bills drafted to provide for whatever remedial action is 
necessary. Particular attention should be given to the clearing of the 

statute books of all clearly unconstitutional measures by an express 
repeal. 

If judicial review is to be retained as a method of intergovernmental 
control, private parties should not be permitted to present or formulate 
the issues in disputes as to constitutional power, unless an excess of 
authority is alleged, and then not as between governmental units or de¬ 
partments. In the area of relations between the government and the 
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individual, the rules affecting proper parties need to be relaxed if judi¬ 
cial review is to become an effective safeguard of individual rights. 

From the standpoint of legislative-judicial relations, the present 
practice of judicial review leaves much to be desired. It can be im¬ 
proved, but improvement will require cooperation between the legis¬ 
lature and the courts, some judicial self-restraint, and the acceptance 
of new rules and practices, as has already been suggested. It will also 
require greater vigilance and sympathetic understanding on the part 
of the legislature and its technical staff. 


Suggested Problems for Study 

1. Trace the historical development of the doctrine of judicial review in 
the courts of your state. 

2. Describe the concept of judicial power as it has been defined in the 
cases decided by the supreme court of your state. 

3. What are the rules of statutory interpretation which are followed by 
the courts of your state? 

4. Review and appraise the ten most recently decided cases in your state 
supreme court in which legislation was declared to be unconstitutional. 

5. What is the practice in your state in repealing unconstitutional legisla¬ 
tion? 

6 . What is the present status of the law in your state with reference to 
the effect to be given to unconstitutional legislation? 

7. Discuss the matter of the proper parties to raise constitutional ques¬ 
tions as determined by the rules laid down by your state courts. 



CHAPTER 20 


LAWMAKING BY THE EXECUTIVE BRANCH 

Not only may the executive exercise a powerful influence on statute 
lawmaking, but he and his administrative officers also formulate and 
promulgate many orders, rules, and regulations having the effect of law.^ 
These executive laws are often referred to as delegated or subordinate 
legislation, since they are usually made under the authority of a statute 
and must conform to its provisions. In recent years the volume of such 
law has been greatly increased and there seems to be no likelihood that 
the end will soon be reached. It is important, therefore, to any com¬ 
prehensive study of law in the United States, to understand the forces 
which have led to this development and some of the problems which 
arise out of it. 

Before proceeding to an examination of delegated legislation it may 
be desirable to note that, in the national government of the United 
States (and to a lesser extent in the state governments), the executive 
possesses some rule- or order-making power which is derived directly 
from the constitution. This authority is exercised without reference 
to the legislative body. However, it is generally held that in the national 
government Congress has either direct or indirect control over that por¬ 
tion of the lawmaking power of the President which rests upon a con¬ 
stitutional basis, such as that as commander-in-chief and that it can 
enact legislation in this area to the exclusion of the executive.^ 

In the national government, the independent lawmaking power of 
the President is derived from the clauses of the Constitution which 
make him commander-in-chief of the army and navy, which give him 
power to grant pardons and reprieves and to recognize foreign govern¬ 
ments, and which require him faithfully to execute the laws of the 
United States.^ Under these grants of authority he may make regula¬ 
tions governing the armed forces (not inconsistent with acts of Con- 
gress), o rder the army or navy to proceed anywhere he wishes, so long 

1 The executive branch of the government includes both the elected and appointed chief 
executive and administrative officers, and their administrative subordinates While the 
^“P>’eme Court of the United States in the case ot Ralhbun v. United States, 295 U.S. 602, 
55 S. Ct. 869, 79 L. E<1. 1611 (1935). made a distinction between e.xecutive an(l administra' 
tive aRcncics which was significant in connection with the removal power of the President 
this differentiation seems unimportant for the purposes of the following discussion. 

. -J. P. Comer, Legislative Functions of National Administrative Authorities (Columbia 
University Pre.ss. New York. 1927), p. 25. 

3 Constitution, Art. II, Secs. 2, 3. 
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as funds are available. He may establish military government in con¬ 
quered territory and may even set up a civil government until Congress 
has made its own provisions therefor. The President alone has au¬ 
thority to recognize or refuse to recognize foreign governments. Even 
Congress may not interfere with his exercise of this prerogative.^ 

By analogy it would seem that the chief executives in the states 
would also have considerable independent lawmaking power. They, 
too, are usually designated as commanders-in-chief of the militia and 
nearly all have the exclusive power of pardon and reprieve. They are 
also charged with responsibility for seeing that the laws are faithfully 
executed. But practice concedes them little in the way of rule-making 
power based on these constitutional grants. The state legislature com¬ 
monly has occupied these areas with statute law, even going so far 
in some cases as to provide for the establishment of administrative 
agencies, such as boards of pardon and parole, to advise and assist the 
governor in the discharge of his constitutional duties. Thus, for all 
practical purposes, the concept of an independent rule-making power 
of the executive is confined to the national sphere in this country. 
However, many state administrative agencies possess authority under 
statutes to promulgate subordinate legislation. 


Delegated Legislative Authority 

Under our system of separation of powers all legislative power is 
vested in a Congress or a state legislature. The independent rule-making 
power of the executive and the judicial branches is a relatively minor 
exception to this general principle. So also are the checks and balances 
provided in the basic law, under which the courts review and interpret 
legislation and the executive possesses the power to veto it. For the 
great body of law, the legislature is primarily responsible. 

Theoretically, a statute must be complete when it is passed. No 
agency of government may make or change the law but the legislature. 
And none may add to or subtract from it but the regularly constituted 
lawmaking authority. Ideally a statute would foresee all contingencies 
and all possible applications of a legal rule and make provision for 
them. But the increasing tempo and growing complexity of human 
and social existence have made this ideal difficult if not impossible of 
attainment. There are many reasons why legislative bodies cannot carry 
out today the strict intent of the separation-of-powers doctrine. 

In the first place, legislative bodies are composed of human beings, 
with all the faults and limitations that the flesh is heir to. The members 
are neither demigods with superhuman wisdom nor prophets with a 


4 Comer, op. cit., pp. 23-24. 
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knowledge of the future. Some of them, due to experience, have ac¬ 
quired a knowledge of and facility in dealing with social and economic 
questions well above the level of their constituents. As for the rest, 
it is probably one of the virtues of our system that they are, on the 
average, typical of those who elect them. 

In the second place, we have placed serious handicaps on the power 
and ability of legislatures to deal with emergencies promptly by limiting 
the frequency and length of their sessions by constitutional provisions. 
They have, themselves, contributed to their inability to cope with such 
situations by the perpetuation of obsolete rules of procedure which 
cause serious delays in the regular order of legislative business. It is 
impractical to provide by law for every conceivable emergency. 

In the third place, legislative subjects have become so technical in 
character that few legislators can deal intelligently with all their intri¬ 
cacies. Special qualifications of education and experience are required 
if reasonable and accurate action is to be taken. These are more likely 
to be available among the permanent civil servants in the administrative 
departments charged with the execution of the law than among the 
legislators. 

In the fourth place, a detailed act which purports to apply to all 
types of situations will almost inevitably produce hardships. Unless 
discretion in making exceptions is lodged in the agency responsible for 
enforcement, the law does not have the flexibility which effective ad¬ 
ministration requires. This is not to say that such discretion should 
be unlimited. The law should lay down the general rules and the ex¬ 
treme limits of their applicability. But the administrator must have 
the power to decide which classes of cases are included and which 
classes of cases are excluded. This is not a new policy. For hundreds 
of years we have left to juries the decision as to the existence of the 
facts upon which the applicability of the law is conditioned. Confidence 
in administrative officers should be even higher than in the jury. 

Hence it appears desirable that general policies be determined by 
law, but that the subordinate rules required to secure a just and effective 
application of these policies to specific classes of cases should be made 
by those responsible for the enforcement of the law. The legislature is 
fully qualified to perform the first task. Administrators should be 
fully qualified to perform the second. However, it should be noted that 
such a delegation of responsibility brings a notable increase in the 
power of the administration. It is this power which, unchecked by 
popular control, may degenerate into bureaucracy, or even autocracy. 
Thus it is es.sential that, as new powers are granted, new controls must 
be devised which are adequate for the task to be performed. The history 
of public administration in the United States during the past half 
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century shows a rapid development of delegation without a correspond¬ 
ing increase of responsibility by the administration to the people. We 
must be vigilant or our democracy can be lost. 


Nature of the Rule-Making Power 

The delegated power to make rules or regulations pursuant to a 
statute differs from the authority or responsibility for enforcing the 
law. The latter involves the application of the law and the rules made 
under it to specific persons and situations. The former, with which 
we are concerned here, involves the laying down of principles and rules 
of conduct for classes of persons. Rules have a prospective application; 
enforcement is retrospective. The same constitutional requirements of 
due process or equal protection apply to rules as to statutes. Hence the 
classifications adopted with reference to the legal subjects dealt with in 
such rules must be germane to the object to be accomplished by them. 

Rules may apply only within the governmental service. These are 
said to be internal. Such are the rules as to attendance of public em¬ 
ployees upon their duties or those prescribing the internal organization 
of a department or other agency. A large proportion of the executive 
orders issued by the President of the United States are of this type. 
When the rules go beyond the internal regulation of the public service 
and are designed to apply to the general public, or even when they 
purport to regulate dealings between the public agencies and private 
individuals, they are said to be external. 

Some confusion results from the indiscriminate use of the terms 
“rule,” “regulation,” and “order.” These several names are used inter¬ 
changeably to include all types of subordinate or delegated legislation. 
However, in the national government, while there is no consistency, 
there is some standardization. Subordinate legislation issued directly 
b}^ the President is embodied in Executive Orders. The Civil Service 
Commission legislates by rule. The Army, Air Force, and Navy issue 
regulations. The handbook of employees of the Post Office Department 
is called “Postal Laws and Regulations.” The Department of Com¬ 
merce issues regulations for the control of civil aviation. The Treasury 
makes regulations on the administration of revenue laws. But they 
all amount to the same thing—subordinate legislation. 

The Administrative Procedure Act of 1946 contains the following 
definition of the word “rule” as it is used in that act. “ ‘Rule’ means 
the whole or any part of an agency statement of general or particular 
applicability and future effect designed to implement, interpret, or 
prescribe law or policy or to describe the organization, procedure, or 
practice requirements of any agency and includes the approval or pre- 
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scription for the future of rates, wages, corporate or financial structures 
or organizations thereof or of valuations, costs or accounting, or prac¬ 
tices bearing upon any of the foregoing. ‘Rule making* means agency 
process for the formulation, amendment or repeal of a rule.” ® As 
David Reich points out, this is not the classical definition, but a func¬ 
tional one.® 

There have been various efforts to classify the various types of 
rule-making powers. A relatively simple classification drawn up by 
Janies Hart follows : 

“Rule making powers may be classified in accordance with the process 
involved in their exercise. In this connection three classes are of 
especial importance: 

“(1) where the process consists of the discretionary elaboration of 
rules and regulations ; 

(2) where the process consists of the interpretation of statutory 
provisions; 

(3) where the process consists of the finding of the existence of the 
conditions under which a contingent statute provides that its 
clauses shall become operative.** 


Discretionary power to make rules of the first type is usually granted 
expressly by statute. When such rules are made under a valid and con¬ 
stitutional delegation of authority and when they are within the scope 

Act of June 11, 1946, Public Law 404, 79th Cong., 2ncl Sess., Sec. 2c. 

0 “Rule Making Under the Administrative Procedure Act,” in The Federal Adminis¬ 
trative Procedure Act and the Administrative Agencies (New York University School of 
Law, New York, 1947), p. 494. 

r James Hart, An Introduction to Administrath’e Taxv (F. S. Crofts & Co., New York, 
1940), pp. 15.1-154. Another system of classification suggested by F. F. Blachly and Miriam 
Oatman, Administrative Legislation and Adjudication (Brookings Institution, Washington, 
1934), pp. 19-42, is as follows: 

1. Sub-legislation based on delegated power. 

A Which originates in a delegation to the executive of power to organize the 
government authorities. 

B. Which is based on a delegation of power^ to make rules and regulations affect¬ 
ing the legal rights of persons employed in the government service. 

C. Which arises out of the delegation of power to make rules and regulations 
which affect the rights of citizens. 

D. Which come from instances in which the legislature expresses its will in a 
law couched in general terms and leaves to the administration the task of filling 
in details. 

E. Which depends in enforcement upon the action or finding of an executive or 
administrative officer. 

F. \\'hich originates in a delegation of authority to administrative officers to 
establish standards, norms or principles. 

G. Where executive or administrative officers are given power to permit exemp¬ 
tions from the ordinary operation of the laws under certain conditions. 

2. Sub-legislation based on redelegated power. 

A. Where the law confers authority on an executive or administrative officer to 
delegate all or a portion of his authority under the law to subordinates (prob¬ 
ably invalid under the maxim delegatus non potest delegare'). 

3. Special types of delegation. 

A. Where an executive officer is given power to approve rules made by others. 

B. Where a government agency is gi\en power to issue instructions for carrying 
out some government functions. 

4. Sub-legislation as an incidental feature of administration. 

5. Judicial s\ib-legislation. 
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of the delegation, they are usually given the full force and effect of 
a statute. The question of the constitutionality of the delegation as well 
as that of the proper scope of the rule are judicial, and they will be 
examined into and decided by the courts when raised in proper cases. 

Rules of the second type are an incident of the power of adminis¬ 
tration. The primary and immediate responsibility of an administrative 
agency which is charged with the enforcement of a new law is to deter¬ 
mine its scope and meaning. If such interpretations are written down 
as rules, to be followed by the officers charged with the enforcement of 
the law, they fall under the second class. If such interpretations are 
questioned in the courts in a proper case, the courts are not bound to 
follow them. The judges determine quite independently what they 
think the statute means, since interpretation of law is a judicial function. 
Yet, as do those thousands of laws which are never questioned in the 
courts, administrative rules may and do govern. Even the courts may 
be influenced to adopt an administrative construction of a law, unless 
it is clearly erroneous, provided it has been long continued. 

The third type of delegation is becoming increasingly common. 
Under it the administration, which is on the job continuously, is given 
the responsibility for deciding when a set of facts, set forth in the law, 
has occurred. Once this determination has been made officially, by the 
issuance to those affected of a finding of fact embodied in an order or 
rule, the law may become effective. Such, for example, is the power of 
the President to exclude certain products of foreign countries from 
importation on a finding that such countries unjustly discriminate 
against products of the United States.® In the absence of a finding, 
made by the agency charged in the law with this duty, the law remains 
dormant and unenforceable. The courts rarely disturb such findings, 
since they are conclusions of fact, and not of law. Only in case of gross 
abuse of discretion would the judiciary interfere. 

The enactment of contingent legislation confers a wide and, at tirnes, 
dangerous discretion. The legislature is a far better judge of political 
expediency in the public interest than any administrative or executive 
officer. This is still another reason for having our legislative bodies 
continuously available to make such decisions. Congress, since the 
Twentieth Amendment, will be far better able to deal with such matters 
than before as it can now remain in practically continuous session 
during its official life. Action in the states to remove constitutional 
restrictions on frequency and length of sessions would make less neces¬ 
sary the delegation of legislative authority to the governor and to 
administrative departments. However, under present conditions, since 

8 26 Slat. 415 Sec, 4. Cf. Field v. Clark, 143 U.S. 649, 12 S. Ct. 495, 36 L. Ed. 294 
(1892). 
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legislators usually are not available to deal with problems as they arise, 
it seems that delegated legislation is a middle course between the 
extreme of detailed legislation on the one hand and unlimited discretion 
in the hands of administrators on the other. 

Constitutionality of Delegation 

Since all legislative power is vested in Congress by the Constitution 
the first legal question which arises is whether Congress has authority 
to delegate its authority to the executive branch. Under the separation- 
of-powers doctrine, strictly construed, it can be argued that the execu¬ 
tive has and can have no lawmaking power, even though expressly 
delegated by the legislature. Only the legislative body can have or 
exercise legislative power. This constitutional dogma has been asserted 
and followed with reasonable consistency in our government, with the 
single exception of delegations by the state legislatures to the legislative 
bodies of local governments. And these are defended as based upon 
immemorial custom—plus the fact that the city council is a legislative 
body. It should be noted in passing that the same rules apply to both 
national and state governments in respect to delegation, since both 
operate under constitutions providing for separation of powers. 

The urgent necessity for some device to relieve the legislature from 
burdensome details for the consideration of which it is not suited led 
the courts to a rationalization which permits delegation. The courts say 
that the legislature has the sole power to decide 'ivhat the lam shall be 
on all subjects within its legal competence. However, this power has 
been exercised when the lawmaking body lays down a general rule or 
standard. It may then delegate to administrative authorities the re¬ 
sponsibility for making rules and regulations, consistent with this 
standard, which shall have the same force and effect as if they had been 
enacted by the legislative body itself. Some extremely broad language 
has been upheld as establishing an adequate standard, such as that rate 
orders of a utilities commission “shall be just and reasonable”; or that 
the Federal Trade Commission, once it is satisfied that a firm is en¬ 
gaging in an “unfair trade practice,” may, after a finding to that effect, 
issue an order requiring the firm to cease and desist. 

Hart has summarized the requirements of a valid Congressional dele¬ 
gation in the following form. It may be noted that the same rules apply 
to delegations by state legislatures: 

“Congress must: 

(1) itself have power in the premises to regulate. 

(2) definitely limit the delegation by: 

(a) defining the subject of the delegation, 
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(b) providing a policy, in the form of a primary standard 
or criterion, to guide the rule making authority. 

(3) require, in the case of contingent legislation, a finding. 

(4) delegate the power to public officers or authorities, not to 
private persons or groups. 

(5) itself provide any penal sanction for violation of resulting 
rules.” ^ 

Obviously no legislative body can create by delegation a power which 
it does not already possess. Thus the first requisite is elementary. The 
second has already been discussed. The third is clear in its application 
to contingent legislation; as the executive is authorized to bring the law 
into operation only upon the occurrence of certain facts, he must make 
a public statement that the contingency has occurred before he can put 
the law into effect. Such findings are also useful in other types of 
administrative rules, as they indicate the alleged basis for the rule and 
outline the conditions requiring its adoption. Thus the courts in inquir¬ 
ing into the legality of the delegated legislation are given some aid in 
relating it to the condition it was designed to remedy. They usually 
are unwilling to go behind such a recital. 

The fourth requirement was commented upon by Chief Justice 
Hughes in his opinion in the Schechter Case. He said, “Would it be 
seriously contended that Congress could delegate its legislative authority 
to trade or industrial associations or groups so as to empower them 
to enact the laws they deem wise and beneficent for the rehabilitation 
and expansion of their trades or industries? . . . The answer is obvious. 
Such a delegation of legislative power is unknown to our law and is 
utterly inconsistent with the constitutional prerogatives and duties of 
Congress.” 

The fifth requirement is based upon the common law principle that 
criminal statutes must be strictly construed. They must provide a defi¬ 
nition of the crime expressed in clear and unmistakable terms and 
the consequences of the prohibited act must be clearly indicated. A 
criminal statute must be complete when it leaves the legislative body. 
These basic rules have been modified only enough to authorize the 
addition by rule of explanatory and definitive descriptions of the prac¬ 
tices prohibited. But the rules may not prescribe the penalty, for that 
is of the essence of lawmaking. That can be done only by the legis¬ 
lative body. The most that the administrative agency can do, if 
authorized by the law, is to modify or make exceptions in applying the 
penalty. This rule concerning the penalty, together with the general 
standard and limits laid down for the guidance of the administrative 


^^o^Sciicciitlr^v. United States. 295 U.S. 495, 55 S. Ct. 337, 79 L. Ed. 1570 (1935). 
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agency, tends to assure that the delegated legislation will be kept within 
due bounds and will not run riot. 

The courts rightly insist that the exercise of delegated legislative 
power should be clearly within the scope of the delegation. If it goes 
beyond it is said to be beyond the authority, or ultra zfires. In attacks 
upon subordinate legislation before the judicial tribunals, it is this ques¬ 
tion of ultra vires which is usually raised, rather than that of constitu¬ 
tionality. Only where the authority of the legislative body to make the 
original delegation is involved is there a constitutional problem. As we 
have seen, the legislative body must have authority to pass laws on the 
subject matter of the delegation, before a lawful delegation may be 
made. Thus Congress, which has no power to pass laws on the subject 
of marriage and divorce, could not delegate to a federal executive 
agency any power to make rules or regulations in this area. Similarly, 
a state legislature, being without power to enact an ex post facto law, 
could not authorize an executive agency to make a rule which would 
have the same effect. Congress is entirely without power to delegate 
any of its authority to the states. The state legislatures are similarly 
without authority to delegate any of their powers to the national gov¬ 
ernment. To hold otherwise would lead to the destruction of the federal 
system established by the Constitution. Transfers may occur—by con¬ 
stitutional amendment—but delegations may not. Such questions are 
constitutional, and may be distinguished from those which involve only 
the matter of ultra vires —whether a rule has been made within the 
scope of a valid delegation. Yet a rule which is ultra vires is just as 
unlawful as one which is unconstitutional and the ultimate effect is 
therefore the same—to invalidate the rule—regardless of the nature of 
the objection to its legality. 

Drafting of Rules 

The problems involved in the mechanical process of drafting rules 
differ little from those which have been examined above in connection 
with the drafting of statutes. The differences arise out of the somewhat 
more technical character of rules, due to the fact that they deal not 
with general principles, but with applications of those principles to 
typical situations. Because of the need for making these technical state¬ 
ments clear to those who must follow them, great care in the selection 
of words and phrases is desirable in rule making. The arrangement of 
the sequence of legal subject, legal action, case, and conditions is just 
as important to clarity in rules as in statutes. 

Rules and regulations are more often drafted by persons who are 
experts in the subject matter dealt with than are statutes. While the 



THE LEGISLATIVE PROCESS 



[Ch. 20 


first draft of a rule Is commonly prepared by legal counsel in the depart¬ 
ment which has been given the delegated authority, as we have seen 
many statutes are written by lobbyists or attorneys for pressure groups. 
Even the public drafting agency, while it is expert in drafting, rarely 
is familiar with the subject matter. But such knowledge is less essential 
in the drafting of statutes since they deal with general principles. How¬ 
ever, the knowledge of the fundamental essentials of good drafting is 
important in the drafting of rules. Thus, their production is a task in 
which experts in subject matter and in drafting should collaborate. 

In another and even more important area, rule making differs from 
statute making. In the latter, a considerable number of representatives 
of the people pool their ideas by debate and amendment to perfect the 
product. In the former, those who are to be governed by the rule are 
sometimes consulted, either by correspondence or in conference, but 
the great body of the people have little or no opportunity to express 
their ideas or to affect the final form of the rule. The protection of the 
public interest under such circumstances naturally is difficult. In many 
cases, even those who are most directly concerned are not permitted to 
participate in the process or to affect the form or content of the rule. 
Rules thus tend to become a form of dictatorial decree. As a protection 
against arbitrary action, it is suggested that so far as possible subordi¬ 
nate legislation should be submitted to the regular legislative body for 
review before being put into effect. If not disallowed by this body 
within a reasonable time, say ninety days, it might be permitted to go 
into operation. Of course, such action would require continuous legis¬ 
lative sessions. In the states, the removal of constitutional restrictions 
upon the frequency and length of sessions would be imperative. Such 
a practice is followed in the promulgation of statutory rules and orders 
in England. 

The Federal Administrative Procedure Act of 1946 recognizes the 
need for popular participation in the rule-making process. It provides 
that general notice of proposed rule making should be published in the 
Federal Register, unless all persons affected are given actual notice. 
This notice must include ( 1 ) a statement of the time, place, and nature 
of public rule-making proceedings, (2) reference to the authority under 
which the rule is proposed, and ( 3 ) either the terms or substance of the 
proposed rule, or a description of the subjects and issues involved. 
Suggestions received either by correspondence or as a result of a hearing 
must be considered in the final formulation of the rule. Thirty days 
must elapse between the notice and publication of the rule. Petitions 
by interested persons for the issuance, amendment, or repeal of any 
substantive rule are expressly recognized by the law. 


11 Loc. cit.. Sec. 4. 
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The usual method of legislation by rule is far more simple than that 
of statute lawmaking. The head of the agency charged with the admin¬ 
istration of a law which confers rule-making power commonly assigns 
the task of preparing a rule or set of rules to some subordinate employee 
in the agency. The latter is usually well qualified to anticipate the need 
for a rule or rules, in view of his legal training and his service in the 
administrative office. In some cases he has spent the better part of a 
lifetime in administering the law. Thus, in his first draft the technical 
questions of administration which are likely to arise are dealt with quite 
adequately. This draft is usually submitted to the head of the agency 
and by him circulated among the senior members of the staff for 
criticism and suggestions. Thus the training and experience of a 
number of experts are brought to bear upon the problem and numerous 
proposals for change may be made. 

Upon the basis of these suggestions, the person who made the first 
draft prepares a second one. Some of the criticisms may be mutually 
inconsistent, so one must be chosen as a basis for the revision in pref¬ 
erence to another. Some may be simple proposals for changes in gram¬ 
mar or diction. Others may be fundamental and require an extensive 
revision of the whole plan. The second draft, therefore, often is quite 
different from the first and upon circulation it, too, may be badly torn 
apart. The process continues, however, through draft after draft, until 
substantial unanimity is achieved. The final choice in case of an irrec¬ 
oncilable difference of opinion is always reserved to the head of the 
agency. The whole procedure may involve a period of as long as six 
months. Somewhat more rapid progress may be expected in a small 
agency. Because of the importance of quick action, such a democratic 
procedure is not always followed. 

When there is time, and agreement is reached on a final draft, those 
who are to be directly affected by the rule may be consulted before 
it is promulgated. In such a case, a conference may be called to which 
interested persons are invited. It is important to be sure that all persons 
who may have an interest are invited. Omissions may be embarrassing 
later. At this meeting the proposed rule is read and explained by a 
representative of the responsible agency and comments are invited. Out 
of the suggestions received there, as modified in the light of discussion, 
still another draft may be prepared. It is important that a stenographic 
record of such conferences be kept in order to provide full data upon 
which the final draft may be based and in order to avoid dispute at 
some later time as to what was said. 

When the persons, firms, or corporations affected by a rule are scat¬ 
tered over a wide area and it seems impracticable either because of the 
expense or the numbers involved to hold a conference, the draft of the 
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proposed rule may be sent to them by mail with a request for construc¬ 
tive criticism. Many people prefer this method since they can refer the 
matter to their attorneys for careful examination and report prior to 
committing themselves. But, as is obvious, this method loses some of 
the advantages of the interchange of opinion in discussion, and throws 
the onerous duty of sifting the wheat from the chaff upon the admin¬ 
istrative agency. 

Unfortunately for the democratic character of delegated legislation, 
this step of conference or consultation of interested persons is not 
always followed. Too often rules are promulgated after consideration 
only within the agency which is to issue them. The courts have never 
seen fit to say that, in lawmaking, due notice and an opportunity to be 
heard are essential to due process of law.^^ Such a requirement would, 
of course, be relatively unimportant in connection with statute law, 
made by the regular representative lawmaking body. But when rules 
to make those same laws effective are prepared and issued by a non¬ 
representative administrative agency, such a requirement would not be 
amiss. It is applied to administrative adjudication. 

Legislative draftsmen who have a facility of expression are a neces¬ 
sity in rule making as well as in the preparation of bills for the legis¬ 
lative mill. To the extent that drafting agencies are responsible to the 
chief executive, this prescription seems feasible without raising the 
question of legislative-executive cooperation. Such cooperation would 
be required in those states in which the drafting agency is responsible 
to the legislature, and in the national government. 


Adoption and Promulgation of Rules 

Once ready, rules are adopted by the simple act of having them 
signed by the responsible official, or, in the case of boards or commis¬ 
sions, by motion duly made and carried and entered upon their minutes. 
Except in the national government, under the Federal Register Act, 
publication is not essential to their effectiveness, unless such publication 
is specifically enjoined by the act in which the delegation is made. 

The adoption of rules and regulations requires no such formalities 
as those followed in the enactment of laws. There are not three read¬ 
ings at length on three different days before a representative assembly. 
There is no committee hearing and no committee approval. While the 
various drafts through which a rule usually progresses may be likened 
to engrossment and enrollment, there is no stage to compare with 
executive approval or veto. All of the procedure takes place within the 
administrative agency. The lack of a committee hearing after due 

12 When the rule .ipplies to a single case or person, and the process approaches adminis¬ 
trative adjudication, notice and hearing may be re<iuired. 
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notice, as in the states, is a serious defect. Only where those who arc 
to be affected are called in for a conference or are asked for suggestions, 
as in the federal government, may this essential requisite of due process 
be said to be observed. 

One reason for the extensive use of boards and commissions in gov¬ 
ernment, in the place of administrative organizations with a single 
directing head, is the popular feeling that plural bodies are better for 
rule-making purposes than an individual. Those who are devoted to 
the democratic ideal in government do not trust the unitary department 
head to rise above his tendencies toward dictatorship on all occasions. 
They feel that wisdom is more likely to reside in a group, according to 
the old maxim that “two heads are better than one.’' It is true that 
such bodies offer an opportunity for the presentation of differing points 
of view in such matters, but it is doubtful that advantage is always 
taken of it. Approval of the rule as submitted by the staff is the usual 
rule. It would seem that some such procedure as that established by 
the Federal Administrative Procedure Act or, as an alternative, the sub¬ 
mission of such delegated legislation to the legislative body for its veto 
if it disapproves of it, is a surer safeguard to individual liberty and 
democratic principles than reliance on boards or commissions. 

The Federal Register Act 

In 1935 Congress took an important step toward raising rules and 
orders to a new dignity by requiring their publication, before they could 
become effective, in a new periodical called the Federal Register The 
responsibility for this new publication was placed upon the National 
Archives. The act provides that “There shall be published in the Federal 
Register (1) all Presidential proclamations and Executive Orders, 
except such as have no general applicability and legal effect or are effec¬ 
tive only against Federal agencies or persons in their capacity as officers, 
agents or employees thereof; (2) such documents or classes of docu¬ 
ments as the President shall determine from time to time to have general 
applicability and legal effect; and (3) such documents or classes of docu¬ 
ments as may be required so to be published by act of the Congress: 
Provided, That for the purposes of this Act every document or order 
which shall prescribe a penalty shall be deemed to have general appli¬ 
cability and legal effect." 

The Federal Register Act was amended in 1937 to require that “on 
July 1, 1938 and on the same date of every fifth year thereafter, each 
agency of the Government shall have prepared and shall file with the 
Administrative Committee a complete codification of all documents 


Public I-a\v No. 220. 74th Cong. (49 Siat. 500). 

14as amended by Public Law No. 158, 75th Cong., Sec. 5a, 



420 


THE LEGISLATIVE PROCESS 


[Ch. 20 

which in the opinion of the agency, have general applicability and legal 
effect and which have been issued or promulgated by such agency and 
are in force and effect and relied upon by the agency as authority for, 
or invoked and used by it in the discharge of any of its functions.” 

A codification board consisting of six members was established, includ¬ 
ing the director of the Division of the Federal Register who is chair¬ 
man ex-officio, three attorneys of the Department of Justice, designated 
by the Attorney General, and two attorneys of the Division of the Fed¬ 
eral Register designated by the Archivist, This board supervises and 
coordinates the form, style, arrangement, and indexing of the codifica¬ 
tions prepared by the various agencies. As an additional amendment, a 
section was added to the act at the same time which specifically exempted 
from publication in the Federal Register all treaties, conventions, proto¬ 
cols, and other international agreements and proclamations thereof by 
the President.^® 

The Federal Register is published by the Government Printing 
Office, in the same format as the Congressional Record, daily except 
Sunday, Monday, legal holidays and the day following. Documents 
received up to noon of a business day by the National Archives are 
normally published on the next publication day. Those received after 
that time are published on the second publication day following. Distri¬ 
bution is made by delivery or deposit at a post office by nine o^clock A.M. 
of the day of distribution. The Register is indexed daily, monthly, 
quarterly, and annually.^^ 

It is incumbent upon any person, firm, or corporation subject to 
federal control to follow closely the documents published in the Federal 
Register in order to learn its obligations and to protect its rights. The 
Register may be relied upon to contain all regulations, since only those 
so published become effective. Since the adoption of the Administrative 
Procedure Act of 1946, agencies are required to publish in the Register 
not only their substantive rules but also (1) descriptions of their central 
and field organization, (2) places where and methods by which the 
public may secure information or make submittals or requests, and 
(3) statements of the general course and method by which their func¬ 
tions are channeled and determined, including formal and informal 
procedures.^® The Code of Federal Regulations and its supplements 
make it unnecessary to conduct extensive research in order to know the 
delegated legislation in effect at a given time. These, with the daily 
Register, give a complete account of all subordinate legislation under 
federal authority at any moment. 

15 Act of June 19. 1937, 50 304. 44 U.S.C. 311. 

16 Ibid.. Sec. 12. 

17 Federal Register, August 27, 1941, pp. 4397-4412, Secs. 2.31, 2.32. 

18 Loc. cit., Sec. 3. 
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The adoption of a similar law in each of the states would seem de¬ 
sirable. Most of the states have state libraries* to which the duty of 
publication and codification could be entrusted, with the assistance of 
the attorney general of the state. Until some such action is taken, the 
legal presumption that every person is assumed to know the law is 
based upon a very weak foundation. 

To the extent that delegated legislation is valid in cities, it can be 
promulgated in the same manner as ordinances. But there are serious 
doubts as to the validity of such delegations. There is a rule of law 
that a power once delegated may not be redelegated by the recipient. If 
the power of the city council to legislate is received by delegation from 
the state legislature it is contrary to this rule for the council, by ordi¬ 
nance, to confer upon any administrative officer of the city the power 
to make rules and regulations to supplement ordinances.^® Thus, in 
such a city, authority delegated by ordinance to the police department 
to prescribe “no parking” zones on the city streets would be invalid. 
This is one reason why city ordinances tend to be more detailed than 
state or federal laws. 

However, there is a possibility that, in some states in which cities 
are authorized by the constitution to frame and adopt charters for their 
own government, the courts would hold that the legislative power of 
the city council was derived directly from the state constitution and 
hence was not delegated. In such a case it would not be a violation of 
the rule against redelegation if the council should confer rule-making 
power upon administrative officers. 

The publication of local rules and regulations for the information 
of the public is common. In the smaller cities the local newspapers are 
used. This device is highly satisfactory, as far more people will see 
an ordinance or rule if it is published in a newspaper than if it is pro¬ 
mulgated by any other method. The larger cities publish city Jot<rnols 
which satisfy the legal requirement for public notice of council action, 
but their circulation is limited and few people see them. Of course, any 
legislative action of widespread public interest will usually be given 
news coverage, but this cannot be relied upon. Some device is needed 
in the larger cities to insure the calling of local legislation, particularly 
subordinate legislation, to the attention of the public, or at least of all 
those affected by it. 

The Field of Administrative Law 

The subject of Administrative Law as a branch of knowledge is still 
in the formative period. Courses in the subject have appeared in the 

n) It should he noted that cities are not handicapped in such matters by the separation- 
of-powers doctrine as are both national and state governments. 
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curricula of most law schools and among the offerings of most of the 
larger departments of political science in American colleges and uni¬ 
versities. So far, however, there has been no universal agreement upon 
its content. In the law schools, the emphasis is mainly upon the quasi¬ 
judicial activities of administrative officers, boards, and commissions 
and their relation to the older established judicial system. Occasionally 
the law courses also consider the law of public officers as constituting 
a part of the field. But this latter area covers a field somewhat wider 
than administration and overlaps the study of legislation and adjudica¬ 
tion as well. There is still considerable overlapping between administra¬ 
tive law and constitutional law, particularly in the field of the doctrine 
of separation of powers. 

Political scientists, in their teaching of the subject of administrative 
law, have tended to be somewhat more eclectic. For one thing, they are 
not so closely bound as the lawyers seem to be to the use of the case 
method of instruction. Many of the best political science books in the 
field are combinations of text and cases.^° But the distinctive contribu¬ 
tion of political science to the teaching of administrative law has been 
in the area of the rule-making power. Law teachers and law schools 
have tended to neglect the teaching and study of statute law in favor 
of case law. While recent developments would seem to indicate a grow¬ 
ing recognition by law schools of the importance of legislation of all 
types and at all levels to the study and practice of the law, the great 
bulk of the instruction and the overwhelming emphasis in bar examina¬ 
tions continues to be upon case law. 

In view of the subordinate position which the common law occupies 
in our legal system, it is possible for the legislature, or even an admin¬ 
istrative agency, to change a common law rule almost overnight. Of 
course, all the formalities must be observed, the delegation must be 
valid and the action must not be ultra 7/ires. But, assuming this, an 
attorney armed only with a knowledge of case law may find the funda¬ 
mental bases of his professional knowledge shaken, if not completely 
altered, by a process in which he has had only rudimentary instruction. 
Furthermore, knowledge of the procedure and devices for securing or 
preventing action by administrative agencies is not the same monopoly 
of the lawyers as that which they exert over appearances in a court of 
law. The procedure, even in quasi-judicial actions by administrative 
bodies, is often less formal than in the courts and the services of an 
attorney are not always required. The rules of procedure and of evi- 

20 C/. Tames Hart, An Introduction to Administrative Law (F. S. Crofts & 

York 1940); also Ernst Freund. Legislative Regulation (Commonwealth Fund, New YorK, 
1932); Administrative Powers over Persons and Property (University of Chicago rress. 
Chicago, 1928) ; Walter Gellhorn, Adminxstratwc Lau\, Cases and Comments line ±*ounaa 

tion Press, Inc., Chicago, 1940). 
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dence differ, although there is a tendency to assimilate them to the 
basic fundamentals of judicial action. 

The present chapter is an attempt to present the rule-making aspect 
of administrative law in a simple and intelligible manner. Those who 
desire or require a complete survey of the field must turn to other 
courses and other volumes for light. It may be suggested in passing, 
however, that there is still a great need for research in this field. There 
is much to be done, both by lawyers and by laymen, before students 
and the general public can hope to arrive at a clear understanding of 
the administrative process. Yet such understanding, followed by ade¬ 
quate control in the public interest, is essential to the establishment and 
maintenance of the democratic government of the future. 


Suggested Problems for Study 

1. Explain in detail the constitutional and statutory rule-making power 
conferred upon the governor in your state. 

2. Study and report upon the exercise of rule-making power by one or 
more of the administrative officers or agencies of your state govern¬ 
ment. 

3. Survey and discuss the decisions of the supreme court of your state on 
delegation of legislative power to the executive department. 

4. Review and comment upon the decisions of your state courts in cases 
in which a rule made by an administrative agency was alleged to be 
ultra vires. 

5. Discuss the legality and indicate the extent of the delegation of the 
power to make subordinate rules and regulations by your city council 
to administrative officers of the city. 

6. Outline a plan to improve the drafting of subordinate legislation in 
your state. 

7. Prepare a proposal for the adequate review and promulgation of dele¬ 
gated legislation in your state. 

8. Talk with your attorney general, the head of an administrative depart¬ 
ment which exercises quasi-legislative and quasi-judicial authority, an 
attorney who practices before such departments and the dean of your 
law school concerning the scope and meaning of administrative law. 
Prepare a report, based on these conferences. 



CHAPTER 21 


LAWMAKING BY THE COURTS 

Only in recent years have some judges and lawyers been willing to 
admit that the courts have a lawmaking function. Even today one occa¬ 
sionally encounters a case in which the opinion clearly shows that the 
jurist has been groping for some pre-existing legal principle which 
could govern his decision, only to fail and be forced back upon his own 
resources of logic, reason, and sense of justice, English judges of the 
eighteenth century and the legal writers of that period, from whom we 
have derived the basic doctrines of our legal system, would have been 
horrified by a suggestion that they made the law. They were under the 
sway of a natural-law philosophy which postulated a completely ordered 
existence governed by immutable rules which needed only discovery 
and application to be significant in the lives of men. The task of the 
courts was not to create, but to search for and discover, these principles 
in order that they might be applied in the concrete situations presented 
by legal cases. But where were these principles to be found? Some 
said in the customs of the people, others said in the history of legal 
development, still others, in legal philosophy. Practical judges searched 
for them in the decided cases and in the textbooks based on these cases, 
written from time to time by such authorities as Coke and Blackstone. 

Anglo-American jurisprudence has had a course of development 
quite different from that of the countries of continental Europe, whose 
legal systems are based more or less directly upon the Roman law. In 
European countries the law has been codified so that the courts look to 
legislation for their guiding rules. The code sections purport to cover 
every subject of human relationship by broad general statements of 
principle. Once the facts have been determined by the judge, he need 
only look in the code for the applicable rule and the answer is automatic. 
Of course, the code sometimes falls short of this ideal and further legis¬ 
lation is required, but the judges do not legislate except to the extent of 
determining in doubtful cases which of several rules is applicable to 
the facts before them. Little reference is made to previous decisions 
and there is no attempt to follow a rigorously consistent line of 
precedent. 

Anglo-American law, on the other hand, has a much smaller element 
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of formal legislation and a relatively larger element of judicial freedom. 
Both systems recognize the supremacy of legislation made by represent¬ 
ative bodies or by the people over judicial legislation, although conti¬ 
nental jurists are less jealous of changes in legal rules and procedures 
by legislative fiat. The English legal theory of the omnipotence of 
Parliament dates only from the Glorious Revolution of 1688, and 
hence was superimposed upon a legal system already well developed. 
This system, which we call the common law, is described by Roscoe 
Pound as follows: “From one standpoint we may think of the common 
law as a system—as an organized body of doctrines and principles, and 
even to some extent still of rules for the adjustment of relations and 
ordering of conduct. From another standpoint, we may think of it 
as a tradition—either as a tradition of deciding, so far as tribunals are 
free to decide, or as a tradition of teaching and writing. From yet 
another standpoint we may think of it as a frame of mind—as the frame 
of mind of a masterful people which has made its way in every quarter 
of the earth and yet has always imposed upon itself limitations of free 
action while still seeking to be free through requiring reasoned adher¬ 
ence to principles on the part of those who wield governmental authority 
over it.*'^ 

For the purposes of this chapter in a textbook on legislation it is 
neither necessary nor desirable to examine the common law in detail 
from all three of these points of view. It is significant, however, to 
consider (1) the history of the common law in the United States, 
(2) the technique of common law decisions, (3) the relation of the 
common law to legislation in this country. 


Historical Development of the Common Law in the 

United States 

During the colonial period of American history the judicial organ¬ 
ization closely approximated that of contemporary England. There 
were justices of the peace, appointed by the governor, at convenient 
places. Above them were quarter sessions or assizes which consisted of 
all the justices of the county, sitting at the county seat. At the top of 
the judicial structure were the governor and his council who served as 
a final court of appeal for the colony, just as the House of Lords served 
as the highest court of appeal in England. However, appeals from the 
highest colonial court could be taken to the Judicial Committee of the 
Privy Council in London—a procedure which has been continued to 
the present day for the final judgment of cases arising in the British 
colonies. 

1 Roscoe Pound. The Future of the Commotx Lazv (Harvard University Press. Cam¬ 
bridge, 1937), p. 11. 



4^6 THE LEGISLATIVE PROCESS [Ch. 21 

Few of the colonial justices or councillors were “learned in the 
law,” and cases were handled with more regard for rough and ready 
justice than for the niceties of common law pleading. However, in 
those days every man was more or less his own lawyer. Familiarity 
with legal forms and with legal principles was widespread. The few 
attorneys who had been trained in the English common law and later 
emigrated to America were engaged as much in agriculture and com¬ 
merce as in the practice of law. They and others who were self-taught 
held the judicial offices. Even though there were many immigrants 
from countries other than England during this period, the common 
allegiance to the British crown and the revisory power of the Privy 
Council served to maintain the ascendancy of the common law over the 
continental systems familiar to many settlers. 

By the time of the American Revolution the legal system of the 
colonies was firmly established on the basis of the common law. Legal 
education had been developed and trained lawyers were available for 
the higher judicial offices. What was more natural, then, than that a 
procedure and a system already familiar from more than a century of 
use should be taken over bodily in the newly formed states? The lack 
of authoritative colonial precedents led to the common use in the early 
period of published reports of decisions of English courts.^ However, 
as reporting of opinions of the state supreme courts became more com¬ 
mon, they came to be relied upon as the primary authorities. English 
decisions w’ere quoted only where there was no local precedent, and 
this process continues today. 

From the very moment of the creation of the original states, through 
the adoption of state constitutions, the choice of judicial officers under 
them, and their decision of cases brought before them, the American 
type of common law has tended to diverge from its English model. As 
each new' state has been formed a new stream of precedents has begun 
until today we have forty-eight different systems of common law, one 
in each of our forty-eight states. There are many similarities among 
them but no two are identical. The common law of the state of 
Louisiana probably differs most, as its original base was the civil law 
of the Napoleonic Code.® Its colonial existence under Spain and France 
W'as responsible for this. But the influence of the example of the other 
forty-seven states has led even the Louisiana courts in recent years to 
turn to decisions as often as to the code. Conversely, the tendency m 
common law states is for common law rules which are w'ell settled to 


2 In the immediate post-war years the feeling against England was so strong that the 
citation of English cases was forbidden by law in several states. Francis R. Aumann, I nc 
Changhig American Legal System (Ohio State University, Columbus, 1940), p. 79. 

As Aumann points out, there are also civil law elements in the law of other states. 

Ibid., pp. 86-91. 
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become embalmed in statutes or codes.^ Thus their courts must often 
consult codes as well as precedents in order to ascertain the rule or 
principle to be applied to the facts appearing in cases which come before 
them. 


Federal Common Law.—The existence of a forty-ninth system of 
common law, constructed and administered by -the federal courts, has 
been suggested by some writers. However, the federal judges are 
accustomed to deny that such a system exists. They assert that the 
federal courts are bound by written law—the Constitution, statutes, and 
treaties—and that in deciding cases not covered by these documents, 
they invariably follow the common law of the state in which the cause 
of action arose.® There is some merit in this contention. There is no 
doubt that an honest effort has been made by the federal judges to 
learn and apply the state common law in those cases in which it was 
applicable. But instances are not lacking in which these judges have 
felt that the state courts have erred or have made a bad rule. In such 
cases they have not hesitated to state their own opinions and to follow 
them as precedents in later cases.® Then, too, cases occasionally appear 
in the federal courts under the “diversity of citizenship” clause in which 
novel facts appear and there is no state rule at all, or at least the facts 
can easily be distinguished from those involved in cases decided previ¬ 
ously in the state courts. In such instances, the federal courts are at 
complete liberty to make a rule, and they must adopt some rule in order 
to reach a decision.^ These decisions also act as accretions to the grow¬ 
ing body of federal common law. However, so far, this system covers 
but a small part of the whole area of our jurisprudence. But the influ¬ 
ence which it exerts on the state judiciary and in the direction of uni¬ 
formity is considerably greater than its limited character would suggest. 

Equity,—In the United States as in England, the common law has 
been supplemented by equity. As the types of action at common law 
became more formal and the procedure more rigid, the medieval suitor 
who craved justice was often balked by inability to secure it through 
common law courts. But as no man might be denied justice under the 
royal promise in Magna Carta, the litigant in such cases went directly 
to the Icing as the fountainhead of justice. As the volume of such busi- 

^ Common Inw rules are also sometimes changed or revoked hy legislativ^e action when 
they have worked poorly. See discussion below. 

For a forthright statement of this policy see Eric R.R. v. Toupkius, 304 U.S. 64, 
58 S. Ct. 817, 82 L. Ed. 1188 (1938). 

Ed. 518 (1842) : Black and White Co. v. Broxvn and 
YcUo'iv Co., 276 U.S. 518, 48 S. Ct. 404, 72 L. Ed. 681 (1928), especially the dissent, by 
Justice Holmes. ^ ^ j 

^ /ntcrnatiofial Nezvs Service Associated Press, 248 U.S. 215, 39 S. Ct. 68. 63 
I-. Ed. 21 1 (1918'), for an example. Federal common law also results from interpretation 
and enforcement of contracts between the federal government and private parties in the 
federal court.s. 
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ness grew and the taste of the monarchs for handling it personally de¬ 
clined, a new royal court sprang up. The Lord Chancellor, one of the 
nobles of the royal household, became the representative of the king in 
such matters to such an extent that he was popularly referred to as '‘the 
keeper of the king’s conscience.” The court in which he presided was 
called the Court of Chancery and the type of justice which he dispensed 
came to be called equity. 

No litigant could come into the Chancery Court unless he was able 
to show that no adequate remedy could be found for his complaint in 
the law courts according to the forms and procedure of the common 
law. But, since the principal legal remedy was money damages, the 
cases in which it was unsuitable or inadequate were legion. For ex¬ 
ample, an equitable decree of specific performance of a contract was 
often far more just than the award of a monetary judgment by a court 
of law for a breach. Out of such cases a system of equity jurispru¬ 
dence grew up parallel with, but separate from, the common law. It 
was in existence at the time of the American Revolution and was car¬ 
ried over into the legal systems of the early states along with the 
common law. 

A few states followed the English pattern and set up a separate 
system of equity courts. Now, however, equity is commonly admin¬ 
istered by the same system of courts as that charged with the adminis¬ 
tration of the common law. The principal differences are in procedure. 
No jury is used in equity suits—the judge acts alone—and the final 
outcome is called a decree rather than a judgment. With the growing 
tendency to permit the waiver of jury trial in civil cases, and even in 
criminal cases (which are almost always based on statute), equitable 
and common law actions in this country are becoming almost indis¬ 
tinguishable from each other. Even the early rule that the judge was 
not bound to follow precedent in equity cases is being lost, and such 
cases are reported in the same volumes as the decisions in actions at 
law. Today the application of the rule of stare decisis is almost as 
frequent in equity cases as in common law proceedings and both are 
equally affected by legislative action codifying or altering judicially 
made law. 


The Technique of Common Law Decisions 

Reference has already been made in an earlier chapter to the 
essential conditions for the exercise of judicial power. To recapitulate 
briefly, there must be a botta fide controversy between two or more 
parties, the court must have jurisdiction, and it must have authority to 
judge finally of the rights of the parties and to enforce its decision. 
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The courts are a passive element in our governmental system. They 
stand ready and waiting to deal with any and all judicial business 
which may be brought before them. But they do not go out to make it 
or even to look for it, as both the executive and legislative branches 
must do if their work is to be accomplished. 

The provision of impartial forums, presided over by wise men for 
the settlement of disputes between individuals, is a governmental func¬ 
tion older than history. Courts exist in every civilized country, although 
the rules which they apply in the settlement of the controversies which 
come before them vary widely. The two principal systems in the 
western world are the Civil Caiv and the Common Lavo, 

Under the civil law, when a case comes before a judge and the facts 
have been ascertained, he looks into the code and finds the provision 
which is most nearly applicable. This is then applied to the facts before 
him and a judgment is rendered. The code is supposed to provide a 
rule for every contingency. When it does not, due to new inventions 
or social changes, the code is altered by legislative action. There is 
little room for legislation by the judge, although the courts do fre¬ 
quently find it necessary to explain the law and to indicate why they 
have chosen to apply one rule rather than another. This type of law, 
common among the countries on the continent of Europe, is ‘"peculiar 
to a judiciary composed of learned bureaucratic judges.” ® It is a com¬ 
mand given by the government to the judge. The people submit to it 
because government officials compel them to do so, or would compel 
them if they dared to disobey. 

There are many continental jurists and teachers who deplore this 
situation and who plead for a greater recognition of the active function 
of the judge in society, but the fact remains that his scope of free 
decision under a code is distinctly limited. The key to the matter is 
found in the Swiss Civil Code, which provides: “If the Code contains 
no provision applicable to the question at issue, the judge shall decide 
according to customary law, and where that is also absent, according to 
recognized legal doctrine and science.” No reference is made to the use 
of recorded precedents or judge-made rules, which are the heart of the 
common law. 

Under the common law, as under the civil law, the judge is bound 
to consult the statutes, after ascertaining the facts, in order to deter¬ 
mine whether the question at issue is one for which a rule of decision 
has been provided by legislative action. But since legislation in England 
and in the United States does not purport to cover the whole area of 
the law, the judge is less likely to find an adequate formal rule in the 

8 Eugen Ehrlich, Frcic Rechlsftndung und Freic RcchtsTxjissenscUaft (Leipzig, 1903), 
quoted in Science of Legal Method (The Macmillan Co., New York, 1921), p. 49. 
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statute book than his continental confrere. Also there is less elfort 
made by him to bring the facts under a general rule than would be made 
by his continental brethren. Theoretically, then, the common law judge 
is free to decide as he wishes all questions not governed by constitu¬ 
tional and statutory rules. However, such extreme liberty would violate 
a fundamental requirement of a stable society—certainty in the funda¬ 
mental rules governing human relationships. The code seeks to secure 
that certainty by attempting to cover all contingencies by the provision 
of broad general rules under which practically all questions can be 
decided. The common law approaches the same goal by limiting the 
freedom of action of the judge through the rule of stare decisis. 

Stare decisis means literally “let the decision stand.*^ Practically, it 
means that once a rule has been laid down by a court in a case it will 
be followed in all subsequent cases which are brought before the same 
court in which it is applicable. For this purpose, the court is con¬ 
sidered to be the same even though its personnel has changed, in whole 
or in part. The decisions of a superior court, such as the United States 
Supreme Court or a state supreme court, are binding not only upon 
their successors, but also upon all subordinate courts in the same hier¬ 
archical system. That is, the decisions of the state supreme court bind 
the lower state courts. There is nothing in the rule of stare decisis^ 
however, which requires the courts of one state to follow the decisions 
of the courts of another state. Stare decisis is not required by constitu¬ 
tion or by statute. It is a self-imposed and self-enforced limitation 
which the judges have established and continue to maintain in defer¬ 
ence to their idea of justice and the tradition of the common law. The 
pressure of public opinion, particularly the opinion of the bar, and the 
approval or disapproval of other judges, are its sanctions. 

Were it not for the rule of stare decisis the volume and importance 
of judge-made law would be insignificant. The court, in considering a 
novel question, would lay down a new rule for the particular case, but 
if it were not to be used as precedent in subsequent decisions, it would 
have no further status as a legal rule. It might be considered by judges 
in deciding later cases, but it might be accepted or rejected at will. But 
with stare decisis, each new rule becomes the parent of a long line of 
decisions and hence becomes significant as judge-made law. In choosing 
among the various competing principles which might form a basis for 
the decision in a novel case, the judge performs a function closely 
analogous to that of the legislator. The result of his choice is as truly 
legislative as though he were making statute law. However, as we 
liave noted, it may stand only until changed by action of a representa¬ 
tive legislative assembly since the common law is subordinate to formal 
legislation under our system. 
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Justice Cardozo has suggested that there are four different methods 
to be discerned in this process of judicial law making.® He says : “The 
directive force of a principle may be exerted along the line of logical 
progression; this I will call the rule of analogy or the method of phi¬ 
losophy; along the line of historical development; this I will call the 
method of evolution; along the line of the customs of the community; 
this I will call the method of tradition; along the line of justice, morals 
and social welfare, the mores of the day; and this I will call the method 
of sociology.” 

The method of philosophy, he believes, has a certain presumption in 
its favor. “Given a mass of particulars . . . the principle that unifies 
and rationalizes them has a tendency ... to project and extend itself 
to new cases.” However, the directive force of logic does not always 
exert itself along a single and unobstructed path. “One principle or 
precedent, pushed to the limit of its logic, may point to one conclusion; 
another principle or precedent, followed with like logic, may point with 
equal certainty to another. In this conflict we must choose between the 
two paths, selecting one or the other or perhaps striking out upon a 
third which will be resultant of the two forces in combination, or will 
represent the mean between extremes.” 

What the judge actually does in making a decision is : (1) he deter¬ 
mines all the facts, (2) he ascertains whether these facts are inescapably 
controlled by a constitutional or legislative rule, (3) if so, this is 
applied, (4) if not, he searches the precedents for analogous cases, (5) 
if there is a controlling rule in the cases previously decided in his own 
court or in a superior court in the same jurisdiction he applies this, (6) 
if there is no controlling precedent he is free to legislate not only for 
the litigants before him, but also for future analogous cases, under the 
rule of stare decisis. The judge, in such cases, can and often does start 
from a conviction, based on his experience and familiarity with the 
law, that one party has the better case—that justice and fair dealing 
require that he succeed rather than his opponent. He then proceeds to 
construct an opinion to support this view. If possible, he fits this into 
the existing framework of the law. If not he strikes out into new paths, 
justifying his action in doing so. Such a process is not as difficult as 
might be assumed, and if skillfully done, it is usually approved by 
public opinion. 

One basis for such innovations lies in the fact that every case is in 
reality different from every other. The decision in a case determines 
the rights of the immediate parties but does not necessarily determine 

^ The Nature of the Jtidicial Process (Yale University Press, New Haven, 1921), pp. 
30—31. 

Ibid., p. .11. 

11 Ibid., p. 40. 
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those of any persons who are not parties. The extent to which the 
case governs the rights and duties of persons not parties depends upon 
the lengths to which the judges are willing to go in identifying new 
cases, as they arise, with old ones by analogy. If they go far, many 
^ses may be brought under old rules and stare decisis exercises a great 
influence. But if they wish to distinguish the new cases from the old 
there are many aids in the process. Mere difference in the parties may 
be enough, or in the time, or in the facts, or in the surrounding circum¬ 
stances. Any of these can be magnified into sufficient reason for re¬ 
fusing to follow a precedent. And in such distinguishing of new cases 
from old the legal training, the philosophy of life, the life experiences, 
and the social sensitivity of the judges all play a part. 

When the precedents available are from the same jurisdiction and 
the analogy between the facts of the new and old cases is close, it may 
be necessary to overrule a former decision if the court wishes to change 
the rule. A courageous court may take such a step when it is convinced 
that the old rule no longer serves the ends of justice or perhaps was not 
even a good rule when it was first announced.An opinion which 
establishes a new rule to take the place of an old one usually contains 
an explanation of the reasons which have impelled the court to take such 
a step. Deference to the conception that the law should be stable would 
seem to require such a statement. However, it must be admitted that, 
at times, such opinions seem to be rationalizations rather than adequate 
justifications. 

If the precedents are not closely analogous to the case at hand, it is 
unnecessary to overrule an old decision in order to establish a new one. 
It suffices for the court to distinguish the new case from the old one. 
If there are sufficient differences, the new case is considered as a new 
situation in which there are no controlling precedents and the judge is 
therefore free to establish whatever rule seems just and equitable. 
This is true even when there may be cases directly in point in other 
jurisdictions. Since they are not controlling, it is unnecessary to follow 
them. However, they do have some influence. The attorneys who 
present a case in which the facts are not clearly governed by a rule 
already in effect within the jurisdiction commonly marshal all the 
decisions from other jurisdictions which are favorable to their client s 
contention and cite them in their arguments and briefs. The court can 
scarcely ignore them in reaching a decision. But since, in most cases, 

12 "Blackstone, and as conservative a judge as Baron Parke, admitted that the judge 
in a common law system may rightly refuse to follow a precedent which is absurd, con¬ 
trary to reason or plainly inconvenient.” Coke declared that inconvenience in the r«ults ot 
a rule established by precedent is strong argument to prove that the precedent itself is 
contrary to the (customary) law. Harlan F. Stone, The Future of the Common Law 
(Harvard University Press, Cambridge, 1937), “The Common Law in the United States, 
p, 125. 
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there are pertinent cases on both sides, the court is free to choose 
between them. 

The principal criterion urged upon the court in making such choices 
is that the precedent to be established should follow the “weight of 
authority.” This concept has two elements. The first is easily explained. 
If there are ten states which have decided a point in one way and five 
which have established an opposite rule, the weight of authority lies 
with the ten. Attorneys and judges feel that it is more conducive to 
the stability of law to “get on the bandwagon” and follow the majority 
than to go along with the minority. But if the rule followed by the 
majority of states seems bad, or at least worse than that of the minority, 
the court still is free to adopt the minority rule and thus help it along 
toward becoming a majority rule. 

The second element has to do with the authority and prestige of the 
courts aligned on the two sides of the question. The legal fraternity 
has considerable respect for the competence and sound judicial reason¬ 
ing of the courts of last resort in some jurisdictions, such as Massachu¬ 
setts and New York, and less respect for others. Thus, even though 
the weight of authority from the standpoint of numbers might tip 
the scales of justice toward one side, if Massachusetts and New York 
were both included in the minority group, in the opinion of the lawyers 
the respect due the decisions of these courts might outweigh the impor¬ 
tance of the numbers involved. In such case, the weight of authority 
would be with the stronger courts, rather than with the majority. 

English precedents are cited in this country with less and less fre¬ 
quency. The divergence of our common law from the English line of 
decisions has by now become so marked that they are seldom applicable. 
Their principal use today is in tracing the evolution of a rule from its 
origin to its modern form, as is sometimes done by historically minded 
and erudite judges in their opinions. Federal court decisions on com¬ 
mon law questions have no compelling authority as precedents in the 
states under the rule of stare decisis. But state courts commonly follow 
them where they are applicable because if they did not there might be 
two different rules of law in the state, one for litigants before the state 
courts and one for litigants before the federal courts. This, obviously, 
would be intolerable. Besides, the state courts are inclined to defer to 
the federal judiciary in such matters, as the latter are usually of high 
caliber and long experience and their opinions are well reasoned and 
easily available. 

Justice Cardozo summarizes his reflections on the task of the common 
law judge as follows: “My analysis of the judicial process comes then 
to this, and little more: logic and history and custom and utility, and 
the accepted standards of right conduct, are the forces which singly or 
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in combination shape the progress of the law. Which of these forces 
shall dominate in any case must depend largely upon the comparative 
importance or value of the social interests that will be thereby promoted 
or impaired ... If you ask how [the judge] is to know when one 
interest outweighs another, I can only answer that he must get his 
knowledge just as the legislator gets it. from experience and study and 
reflection; in brief, from life itself. Here, indeed, is the point of contact 
between the legislator’s work and his . . . Each indeed is legislating 
within the limits of his competence. No doubt the limits for the judge 
are narrower. He legislates only between gaps . . . The law which 
is the resulting product is not found, but made. The process being 
legislative demands the legislator’s wisdom.” 

The Relation of the Common Law to Legislation 

If the task of the common law judge is legislative, as Justice Car- 
dozo suggests, it is still a subordinate form of law. It must give way, 
in case of conflict, to the product of our representative legislative bodies. 
Statutes and codes, enacted with due formality, take precedence over 
judge-made law. If they are already in existence when a controversy 
comes before a judge he is bound to apply them. There is little room 
for him to legislate. Yet the way is not entirely closed. Since the judge 
must interpret the law, he must determine whether the statute is 
applicable to the facts before him. If the statute is clearly stated and 
contains no ambiguities, he has less discretion than where it is obscure. 
In the latter case he must first determine the legislative intent. Then 
he must decide whether, so interpreted, the statute covers the facts. In 
either case, he may construe the statute broadly or narrowly. 

The common law is a jealous mistress. The judges, who are the 
guardians of her purity and very life, consciously or unconsciously 
resent legislative interference with established rules laid down in 
decided cases. Hence, if the principle established in a statute is merely 
declaratory of a common law rule, they construe it liberally. However, 
if the statute purports to change a common law rule, it is construed 
strictly. Thus the courts put no obstacles in the way of legislative codi¬ 
fication of common law rules, although they still prefer that the law 
be left flexible, without codification, so that it can be developed by 
judicial decision. Even a statute declaratory of a common law rule 
prevents the judge from making slight alterations to accommodate the 
law to new developments and new social conditions. Changes require 
legislative amendments. These can come only as a result of social and 
political pressure. Changes are likely to lag behind social progress. 


13 Cardozo, op. cit., pp. 112, 113, 115. 
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But when the statutory rule is derogatory of a common law prin¬ 
ciple, the judges view it with stern disapproval, at least until it has 
proven itself. They insist that the intent to change a common law rule 
be clearly expressed before a statute will be allowed to have that effect. 
Then they confine its application strictly to the cases and conditions 
enumerated in it, and no more. It is for these reasons that it is extremely 
important that the drafting of a statute which is designed to change a 
common law rule shall be carefully done. Otherwise the courts can use 
their power of interpretation and their privilege of determining 
whether the statute is applicable to the facts before them to nullify the 
legislative intent. 

' Yet experience demonstrates that legislatures commonly act only 
when definite abuse has aroused public sentiment sufficiently to compel 
legislative action. For example, the unhappy plight of injured work¬ 
men and their widows and orphans who were prevented from securing 
compensation from the employer due to the willingness of the courts 
to admit the defenses of contributory negligence, assumption of risk, 
and the fellow servant doctrine to defeat their claims, led to the adoption 
of workmen’s compensation laws in which these defenses were expressly 
denied. These statutes, originally construed with the utmost strictness, 
are now more liberally interpreted as time and experience have shown 
their wisdom and necessity. 

The legislature and the courts have a reciprocal and beneficial influ¬ 
ence on each other. If the courts become obstinate and hidebound in 
persisting in the application of an outworn rule, the legislature can 
step in to change it. If it is the legislature which is negligent, the judges, 
in their decisions, can and do point out the deficiencies in the statute, 
deplore their inability to change it, and refer the litigants to their legis¬ 
lative representatives for their remedy. In either event, it is the people 
who benefit. As Justice Cardozo puts it, “The work of a judge is in 
one sense enduring and in another sense ephemeral. What is good in 
it endures. What is erroneous is pretty sure to perish.” Justice 
Holmes gave the same thought a different expression when he wrote; 
“The truth is that the law is always approaching, but never reaching, 
consistency. It is forever adopting new principles from life at one end, 
and it always retains old ones from history at the other, which have 
not yet been absorbed or sloughed off. It will become entirely consistent 
only when it has ceased to grow.” 

“It is the fashion in our profession,” says Justice Stone, “to lament 
both the quantity and quality of our statute making—not, it is true, 
without some justification. But our role has been almost exclusively 

» ‘ O/*. cil.. p. 178. 

Oliver W. Holmes. TU,- Common I.qxv (Little, Crown & Co., Boston, 1881), p. 36. 
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that of destructive critics, usually after the event, of the inadequacies of 
legislatures. There has been little disposition to look to our own short¬ 
comings in failing, through adaptation of old skills and the development 
of new ones, to realize more nearly than we have the ideal of a unified 
system of judge made and statute law, woven into a seamless whole 
by the processes of adjudication.” In this direction there is promise 
of progress. Cooperation and synthesis are needed. The legislature 
cannot at one and the same time provide an adequate general rule and 
one sufficient for every specific case. If the courts would use statutes as 
points of departure, just as they now use precedents, a wholesome and 
constructive development of the law would become possible. The 
tendency is constantly toward codification. The scope of judicial legis¬ 
lation is constantly being reduced. But, as yet, there is no indication 
that it will be eliminated entirely. It is probable that it should not and 
could not be. The experience of the countries of continental Europe, 
which began with codes of general principles, is that the function of the 
judge in the interpretation and application of these rules to specific 
cases tends to grow rather than to diminish in importance. It may not 
be too bold to say that the common law and the civil law are constantly 
tending toward greater similarity with each other and that they may, 
eventually, find themselves at the same point. 


Efforts Toward Uniformity 

The great diversity in the common law systems of the forty-eight 
American states has not been an unmixed blessing. While the possi¬ 
bility of governmental and even legal experimentation is often cited as 
one of the virtues of our federal system, it has its disadvantages as well. 
One approach to the elimination of these disadvantages is through the 
preparation and adoption of uniform statutes, which was discussed m 
an earlier chapter. As was also pointed out there, such uniform laws, 
because of non-uniform interpretations given to them by the state 
courts, tend to lose their uniformity from the moment of their adop¬ 
tion. Also, there is considerable difficulty in securing universal accept¬ 
ance of these laws. Only one such proposed uniform acts has been 
adopted by every state up to the present time, despite earnest efforts to 
promote them. 

But even the adoption of uniform laws will not rationalize the sys¬ 
tem of common law in our country. A uniform act may be declaratory 
of a common law rule in one state and derogatory of the rule in another. 
Thus in one state the courts would incline toward broad construction 
and in the other toward strict construction in applying the statute to 


IR Stone, cit., p. 130. 
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specific cases. Other divergencies may occur, due to the fact that stare 
decisis do^s not require the following of precedents from other jurisdic¬ 
tions in the decision of novel questions. 


The American Law Institute-The problems involved in the ration- 

ahzation of the common law were considered by a voluntary committee 
formed in 1922 by Elihu Root, who served as its chairman. As a result 
of Its deliberations, a meeting was held on February 23, 1923, to decide 
whether a permanent organization would be formed This meeting 
was attended by the Chief Justice of the United States Supreme Court 
and other members of the Court, representatives of the United States 
Circuit Courts of Appeals, the highest courts of a majority of the states, 
the Association of American Law Schools, the American and state bar 
associations, and the National Conference of Commissioners on Uni¬ 
form State Laws, After deliberation, this group formed the American 
Law Institute. 

The Institute is composed of two classes of members—elected life 
members and official members. Official members are the justices of 
the Supreme Court of the United States, senior judges of the United 
States Circuit Court of Appeals, the chief justices of the highest courts 
of the several states and the District of Columbia, the president and 
rnembers of the Executive Committee of the American Bar Association 
die presidents of the state bar associations, the president of the National 
Conference of Commissioners on Uniform State Laws, the presidents 
of certain learned legal societies, such as the American Society of 
International Law, and the deans of the member schools of the Asso- 
ciation of Ainerican Law Schools. The articles of association provide 
for 750 elected members. The membership is nationwide. The Institute 
IS governed by a council composed of 33 members. One-third are 
dected triennially for a nine-year term by the members of the Institute 
The executive officer of the Institute is the director, who is also secre¬ 
tary and executive officer of the council and ex-officio chairman of the 
iegal staff. 


expressed in its charter, is, “to pro¬ 
mote the clarifica ion of the law and its better adaptation to social 
needs, to secure the better administration of justice and to carry on 
scholarly and scientific legal work.” Money for the conduct of these 
functions been provided from the first by the Carnegie Corporation. 

fie Institute, “The vast and ever increasing volume of the 

decisions of the courts establishing new rules or precedents, and the 

resX!n the decisions are irreconcilable, has 

Institm ’7 bi the law. The American Law 

Institute was formed in the belief that in order to clarify and simplify 
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the law and render it more certain, the first step must be the preparation 
of an orderly restatement of the common law, including in that term 
not only the law developed solely by judicial decision but also the law 
which has grown from the application by the courts of generally and 
long adopted statutes.” 

The first step in the making of a restatement is the selection by the 
council of a reporter. He is usually one of the most outstanding and 
recognized authorities in the field of law to be restated. Then several 
advisers are chosen—also recognized experts in the special field or in 
subdivisions of it. The reporter is primarily responsible to the council 
for the preparation and presentation to his advisers of preliminary 
drafts of the different chapters, and, subject to amendments adopted 
by the council, for presentation to the annual meetings of the Institute 
of the tentative drafts and proposed final drafts. 

The Institute distinguishes its work from that of the courts. “The 
function of the courts,” says the Institute, “is to decide the controver¬ 
sies brought before them. The function of the Institute is to state 
clearly and precisely in the light of the decisions the principles and rules 
of the common law.” The sections of a restatement express the result 
of a careful analysis of the subject and a thorough examination and 
discussion of the pertinent cases—often very numerous and sometimes 
conflicting. The accuracy of the statements of law made rests on the 
authority of the Institute. They may be regarded as the product of 
expert opinion and as the expression of the law by the legal profession.^® 

The Institute does not desire the enactment of its restatements in the 
form of codifications of the subject matter by the several states. But it 
does expect and hope that they will be accepted by the courts and by the 
legal profession generally as prima facie a correct statement of what 
may be termed the general common law of the United States. How¬ 
ever, it is recognized that there are instances in which the law in one 
or more states will vary from the law stated in the restatement. The 
state bar association in each state is expected to prepare annotated edi¬ 
tions of the restatements to indicate what the local law is by citation 
to applicable statutes and decisions. It is hoped that the result of this 
activity will be to unify and standardize the law rather than to empha¬ 
size differences. By annotating a section, attention is called by the state 
bar to the divergence between the local rule and the accepted law, thus 
suggesting needed changes to bring the state law into harmony with 
the best informed legal opinion as to what the prevailing rule is. 


17 Restatement of the Law of Contracts (American Law Institute Publishers, St. Paul, 

^^""i^Ther^ is'some feeling among attorneys that at certain should *be 

pared the restatements have inserted their own personal views as to what the law shouia oe 

rather than stating what the law was. 
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Restatements that have been completed are: Agency, Conflict of 
Laws, Contracts. Judgments. Property, Restitution, Security, Torts, 
and Trusts. The hopes and expectations of the founders of the Institute 
that these restatements would be cited with approval by the courts of 
the states and federal government seem to have been amply fulfilled. A 
tally of such citations up to April 1, 1943, showed that there had been 
a total of 9,051 paragraphs mentioned, distributed among all the states 
and the federal courts. The number of paragraphs of each restatement 
so cited is shown in the following table i 


Subject 

Agency . 

Conflict of laws 

Contracts . 

Judgments .... 

Restitution 

Property . 

Security . 

Torts . 

Trusts . 

Total . 

Textbooks, Casebooks, and Law Reviews-The influence of writers 

of textbooks, compilers of casebooks, teachers of law, and editors of and 
writers for law reviews upon the uniformity of the common law in this 
country should not be underestimated. In all of their work, comments 

emerging principles have 
been continuous. Such publications are read or consulted by judges 

and statements from them are often quoted with approval in the deci- 
^ons. The influence of teachers is less direct, but none the less certain 
1 heir viewpoints and suggestions tend to become the stock-in-trade of 
their pupils and to find expression in the work of the students as prac¬ 
titioners after admission to the bar or elevation to the bench. The com- 

mon law in the United States owes much to such men as Roscoe Pound 
and John Wigmore. 


Times Para¬ 
graphs Cited 

1,316 

1,045 

2.391 

7 

319 

234 

22 

2,208 

1,509 

9,051 


L 


2 , 


3. 


Suggested Rroblems for Study 

Prepare a report showing the extent to which common law crimes are 
recognized in your state. 

Select one teaching area of the common law and report upon the extent 
to which Its principles have been reduced to code in your state 
Discuss the problem of “weight of authority” as exemplified by deci- 

supreme court in its two most recent terms 

^ A . - * 


(Pbii‘adelXa"T943rpp^"|^l^!- Vol. XX, July 1 , 1942 ,0 June 30. 1943 
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Study the decisions of your local U. S. district court and write a report 
upon the common law principles involved in the cases at its most recent 


term. 

5. How far does your state supreme court use the doctrine of siare decisis 
in its decision of equity cases? 

6. Interview a judge of your local court of first instance, discuss with him 
the technique of common law decisions, and write a report. 

7. Do the same with a judge of your local appellate court. Your supreme 
court. 

8. Report upon the extent to which the restatements prepared by the 
American Law Institute have been quoted with approval (or dis¬ 
approval) by your state supreme court in cases decided during its two 
most recent terms. 

9. Evaluate the influence of the law schools and law reviews of your state 
on the development of the common law, as exemplified in decisions of 
your supreme court. 



CHAPTER 22 


POPULAR LAWMAKING 

Representative lawmaking is probably the most recently created 
device for the establishment of law, while popular lawmaking has long 
been known but not extensively used in the objectification of the public 
will. Popular lawmaking, as well as representative lawmaking, are 
devices peculiarly suited to democratic government. The former can be 
traced to the ecclesia of Solon in the ancient Athens of 594 b.c. This 
was a general assembly of all the citizens which met regularly, and 
when summoned, to determine all questions of high public policy. It 
endured in one form or another until Athens was conquered by Mace¬ 
donia in 338 B.c. Then it disappeared, only to be revived after many 
centuries of disuse in the cantons of Switzerland, in the Isle of Man 

and m the local government of American New England towns, where 
it continues to exist even today. 

That type of popular lawmaking in which the citizen participates 
in the discussion and perfection of the form of the law, as well as in 
the final decision, is feasible only in small areas of comparatively small 
population. In Athens, the citizens eligible to participate in the ecclesia 
numbered about thirty thousand. It seems unlikely that all of them 
ever attended. But only in a mild climate where large outdoor assem¬ 
blies are feasible would even as many as half this number be able to 
meet conveniently. The general assemblies in the Isle of Man and in 
me Swiss cantons are held outdoors annually in the summer. The New 
England town meetings are held under cover, but these are compara¬ 
tively small gatherings. When the population grows large the town 
customarily changes to the representative type of town meeting. How- 
ever, if sessions were held during mild weather, some of our large 
modern football bowls and stadia could be put to good use in assembli^ 
the people of the locality for the discussion and decision of public cues 
tions. Such face-to-face contact and argument would produce many 

ne results, although, as at Athens, it would be necessary to guard 
against the activities of demagogues. ^ 

It would be appropriate to point out here that the democracy of 
ancient Greece hardly followed modern concepts. The population of the 
mhenian city state was between a quarter and a half million. The citi- 
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zens did not exceed thirty thousand. At least ten thousand were regu¬ 
larly employed in the work of government. The remainder were 
noncitizens—either slaves or foreigners, largely the former. Athenian 
democracy, with its heavy public obligations upon the citizen, could 
only have been based upon a slave economy.^ 

It is also interesting to note that under the constitutions of both 
Solon and Qeisthenes, there were important limitations upon the power 
of the individual citizen to propose laws. For one thing, no law could 
be considered by the ecclesia until it had been approved by a council of 
four hundred. This body was chosen by Solon, who selected one hun¬ 
dred men from each of the four tribes. He also provided a popular law 
court of large size, in which all classes of citizens were represented, to 
hear appeals from magistrates and to interpret the laws. Cleisthenes 
widened the citizenship, abolished the four old tribes and created ten 
new ones, not based on wealth. The council, which retained the power 
to pass originally upon laws, was increased to five hundred; its mem¬ 
bers were chosen by lot, fifty from each tribe. The process of ostracism 
was established, under which any citizen deemed dangerous by the peo¬ 
ple might be banished. The popular law court acquired the power to 
cancel laws passed by the assembly on the ground that they violated or 
contradicted some existing law or were contrary to the Athenian con¬ 
stitution. If these proceedings were taken within a year after the vote 
of the assembly, the proposer as well as the proposition might be in¬ 
dicted and if the court decided against him he was subject to a heavy 
fine. Such a provision might have beneficial effects even today.^ 

The New England Town Meeting 

The sole American example of pure democracy in lawmaking is 
found in the town meeting of the New England town. There were, in 
1942, 1,410 of these units of government in the six New England 
states as shown in the following table: ® 


State 

Connecticut — 

Maine . 

Massachusetts . 
New Hampshire 
Rhode Island .. 

Vermont . 

Total . 


Number of 
Towns 

155 

448 

312 

223 

32 

240 

1,410 


1 Basil E. Hainmond. The Political htstitutious of the Ancient Greeks (Cambridge 

University Press, London, 1895), p. 85. 

^ Ibid., VV- 78-81. 

3 Municipal Yearbook, 1944, p. 22. 
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These towns possess powers and functions unknown to the townships 
of New York, Pennsylvania, New Jersey, and the western states. In 
New England, the town is a natural geographical, social, and economic 
unit. Its political unity stems from a long history of common interest 
and labor on community projects. Originally it included a small settle¬ 
ment and the farmland dependent upon it for services. The irregular 
outline and small size of the town suggest the early need for close con¬ 
tact for mutual defense against hostile Indians and stern nature. Its 
outer limits could not be a greater distance from the settlement than 
could be traversed safely after a warning of approaching danger. 

Outside of New England, townships appear in sixteen states. But 
they are mainly the artificial six-mile-square areas set up by the survey¬ 
ors of the western lands in preparation for their disposal by the national 
government. They have little or no natural unity, economic, social, or 
political. They are usually separated from the incorporated municipali¬ 
ties which lie within them. Their activities are mainly judicial and 
administrative; they discharge within their limits those local functions 
which have been delegated to them by the state. But, more important 
for present purposes, they possess very limited legislative powers or 
none at all. Their elections are by ballot rather than by town meeting. 
In Michigan, Illinois, and Wisconsin the statutes provide for annual 
and special meetings of the qualified voters in the townships for 
elections and other local purposes. But there is little opportunity for 

face-to-face contact, debate, and discussion in the decision of common 
problems. 

In the New England towns there is at least one mass meeting of the 
qualified voters each year. The selectmen, who carry out the decisions 
made at this annual session, prepare the warrant or warning to voters 
announcing the time and place of the meeting, and collect, publish, and 
distribute to all the voters reports on their stewardship and that of 
other town officers. The voters come to the meeting armed with these 
reports and the agenda of the business to be transacted. A moderator 
is chosen and each item of business is taken up, discussed, and voted 
upon. The decisions made are carried out by the officers chosen at this 
meeting. Special meetings may be called by the selectmen at other times 
of the year when they are felt to be necessary. 

The questions upon which the voters are asked to legislate at town 
meetings range over a wide area. Besides the election of officers, the 
voting of taxes, and the approval of proposed appropriations, there are 
numerous questions of policy. An examination of recent warrants and 
warnings reveals the following typical examples : accepting funds for 
perpetual care of individual cemetery lots, exempting new industries 
from taxation for five years, adopting daylight saving time, providing 
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for the installment collection of taxes, regulating" the sale of liquor or 
beer within the town, limiting the size of advertising signs, employing 
a district nurse, installing street lights, constructing a town hall, adopt¬ 
ing the town-manager plan, authorizing the fighting of fires outside the 
town limits, licensing pin ball machines, and authorizing Sunday movies, 
baseball, lectures, and concerts. The manner of submission and vote 
on these items enables a clear-cut decision on the policy involved. The 
details of execution are left to the selectmen and other town officers. 

Unfortunately for the future of this system, the growth of popula¬ 
tion sometimes makes the pure town meeting impractical. Massachu¬ 
setts and some other states have legal provision in such cases for the 
adoption by vote of the town of a representative form of town meeting. 
In 1942 it was reported that such a change had been made in twenty- 
seven places located in several different states, four of them with popu¬ 
lations between 25,000 and 50,000, the number of voters involved being 
still somewhat below that accommodated in the Athenian ecclesia. True 
town meeting government was still in use in one city in this population 
group—West Haven, Connecticut. It was also being used in seventeen 
places between 10,000 and 25,000 and thirty-four between 5,000 and 
10,000. The adoption of the town-manager type of organization has 
changed the problem of town government somewhat also. But in such 
cases the town meeting continues, the selectmen choosing a manager as 
chief administrator instead of attempting to carry out all of the tech¬ 
nical directives of the town meeting themselves. The extent of this 
development is indicated by the following table showing the number^of 
towns using the manager plan in each of the New England states: 

State 

Connecticut . -. 

Maine . 

Massachusetts . 

New Hampshire 
Rhode Island ... 

Vermont . 

Total . 

The Initiative and Referendum 

From time to time we have had occasion to refer to the decline of 
popular esteem for legislative bodies in this country, particularly m the 
states. One evidence of this phenomenon is found in the growing resort 
to the use of direct legislation. By the device of the initiative, the peo¬ 
ple reserve to themselves the power to propose and approve laws inde- 

-TFiirrnational City Managers Association, Rcce«l Council Manager Developments 

(Chicago, 1947), p. 20- 


Number of 
Town Managers 

4 

49 

4 

0 

0 

H 

70 
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pendently of the legislative body. By the referendum they assert their 
power to require the submission of laws already enacted by the legisla¬ 
tive body to a vote of the electorate for approval or rejection. Only on 
the theory that all political power resides ultimately in the people and 
that they may grant it to representatives and withdraw it at will can 
these procedures be reconciled with representative democracy. Yet they 
do resemble to some extent the pure democracy of the town meeting. 
The principal difference is a vital one. Action must be taken on direct 
legislation without face-to-face contact, discussion, and opportunity 
for compromise. 

Direct legislation is not a new device. In its modern form it can 
be traced to the Swiss canton of St. Gallen in 1831.® Thence the idea 
spread to most of the other Swiss cantons and eventually to the con¬ 
stitution of the Swiss Confederation. The referendum came first, but 
within fourteen years, the initiative made its appearance in the canton 
of Vaud. Both devices are now available as a part of the legislative 
process of the government of Switzerland, as well as many other coun¬ 
tries which have followed her example. 

Luce asserts that direct legislation appeared very early in the New 
England colonies, due to their unwillingness to delegate lawmaking 
power to representative assemblies. A sort of referendum is found in 
Plymouth as early as 1638, and in Massachusetts Bay in 1644. The 
first recorded case of a rejection of a referred measure is in Massachu¬ 
setts Bay in 1647 where a law to reduce representation in the General 
Court was negatived by vote of the freemen. The initiative appears 
first in Rhode Island in 1647. But these early colonial examples did 
not result in a full-scale development of direct legislation. As repre¬ 
sentative government became stronger, direct legislation tended to de¬ 
crease in importance until by the time of the Revolution it was only a 
memory. 

In the early history of the United States, there are a few examples 
of a voluntary type of referendum. After the submission of the con¬ 
stitution of Massachusetts to a popular vote in 1780, it became cus¬ 
tomary to submit all such documents to popular ratification. The new 
state constitutions, in making provision for constitutional amendment 
and revision, almost universally specified popular approval before such 
changes could become effective. Then, as the nineteenth century wore 
along, a decline in trust in the state legislature led to other limitations; 
the first was a requirement that state borrowing above a small minimum 
must be approved by popular vote. Then the movement for the control 
of the potential evils inherent in special and local legislation by the 


SR. Luce, Legislative Princifylcs (Houghton Mifflin Co.. Boston, 1930), p. S65 
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state legislature expressed itself in a constitutional provision that no 
local law might become effective until approved by popular vote in the 
locality for which it was designed. 

The movement for municipal home rule is another example of popu¬ 
lar distrust of state legislatures. Beginning in Missouri in 1870, the 
people of cities have reserved to themselves by state constitutional pro¬ 
vision the right to frame and adopt charters for their own local govern¬ 
ment. They sought through this device to secure practical freedom in 
managing matters of local concern. However, in many states the cities 
have been robbed of their success by supreme court decisions which 
restrict “matters of local concern'* to narrow limits. Such charters 
always are approved by vote of the people of the city. They frequently 
make provision for the use of direct legislation in the proposal or 
approval of municipal ordinances. 

The initiative and referendum were included in political party plat¬ 
forms from 1889, when the Socialist-Labor party declared for them. 
Other minor parties championed them in 1891 and 1892. Direct legis¬ 
lation was endorsed by the American Federation of Labor and the 
National Grange in the 1890's. The first statewide provision for its 
use materialized in Nebraska in 1897 where cities were given power to 
hold a referendum on its adoption. South Dakota acted by constitu¬ 
tional amendment in the following year and one by one the western 
states fell into line. Oregon and California have probably made the 
most use of the initiative and referendum. The eastern states awaited 
an actual trial of these devices before providing for them by constitu¬ 
tional amendment. Today twenty states make provision for a statewide 
initiative and referendum. Two more, Maryland and New Mexico, 
have the referendum only. All but five of these states are located west 
of the Mississippi and most of the provisions were adopted prior to 
1914 under the influence of the Granger and Progressive movements. 


The Constitutional Initiative 

The use of the initiative petition to propose changes in state consti¬ 
tutions has already been described. It is available in only thirteen states: 
Oregon, 1902; Oklahoma, 1907; Missouri, 1908; Arkansas and Colo¬ 
rado, 1910; Arizona and California, 1911; Nebraska, Nevada, and 
Ohio, 1912; Michigan, 1913; North Dakota, 1914; and Massachusetts, 
1918. Of 327 amendments proposed by this method from 1911 to 
1939, only 99, or 30 per cent, were adopted. Of amendments proposed 
by the legislatures during the period 1911-1939, 64 per cent were 

adopted.® 

6 \V. B. Graves, American State Government, 3rd ed. (D. C. Heath & Co., Boston, 
1946), p.’ 68. 
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The significance of this greater popularity of legislative-proposed 
amendments among the voters is difficult to ascertain. One explanation 
might be that the legislature will undertake to submit to a vote only 
those matters on which there is substantial agreement, not only among 
the legislators but also among the people. The requirement of an ex¬ 
traordinary vote in each house for the submission of such questions 
tends to guarantee this agreement. Another related explanation is that, 
since the legislative method is easier and much less expensive, there is 
a tendency to turn to the initiative only for those questions which the 
legislature refuses to act upon. Since these are the more controversial 

and debatable issues, a greater percentage of rejection may be antici¬ 
pated. 


The number of signatures required on initiative petitions for con¬ 
stitutional amendments varies from state to state. Massachusetts has 
the most liberal provision, requiring only 25,000 persons to sign the 
petitions. North Dakota, with a far smaller population, is the only 
other state which uses an absolute number, in this case 20,000. Oregon, 
Missouri, Colorado, and California agree on a requirement of signatures 
equal to 8 per cent of the vote cast at the last preceding general elec¬ 
tion. Ohio, Nevada, Nebraska, Michigan, and Arkansas set the figure 
at 10 per cent, while Arizona and Oklahoma require 15 per cent. It 
might be expected that the requirement for the proposal of constitu¬ 
tional amendments would be higher than that for the proposal of stat¬ 
utes, but in six states (California, Colorado, Massachusetts, Missouri, 
Nevada, and Oregon) the number of signatures required is the same! 
Since the use of the constitutional amendment prevents legislative 
change, there is no wonder that constitutional proposals are favored 
over initiated laws in these states. This preference is clearly evident in 
the history of the initiative in Oregon and California where much legis¬ 
lation has been written into the state constitutions by the use of the 
initiative. 


In Massachusetts and Nevada, since the proposals for constitutional 
change are submitted first to the legislature for discussion, considera¬ 
tion, and perfection of form, the difficulties sometimes encountered due 
to faulty draftsmanship are largely avoided. In some of the other states, 
such as Ohio, the form of the petition must be approved by the attorney 
general; but it would scarcely be his duty to rewrite a badly phrased or 
ambiguous proposal. There have been numerous difficulties in Cali¬ 
fornia and Oregon on this score. In fact, the carelessness of the draft¬ 
ing has been advanced as one of the principal arguments against the 
use of the initiative for constitutional changes. The legislative body 

cannot correct the errors before the amendment is submitted for the 
approval of the voters. 
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Another argument against direct proposal of constitutional amend¬ 
ments is based upon the distinction between constitutions and statutes 
and the supposedly greater stability and more fundamental character 
of the former. They should be changed, it is felt, only by the most 
solemn and formal procedure. If constitutions really were fundamental 
laws of a basic character, this argument would carry more weight. But 
in most of our states today, the constitution is full of provisions which 
should be left to the legislature to adopt, amend, or repeal. It is just 
because the legislatures have not always (or even often) been respon¬ 
sive to the public will, or have abused their public trust, that the people 
have insisted on retaining the power of the initiative in their own 
hands and have placed legislation, both fundamental and otherwise, in 
the constitution where it was reasonably safe from legislative change. 

Two states have provided special safeguards against hasty constitu¬ 
tional change through the initiative. North Dakota, although it stipu¬ 
lates only 20,000 signers, requires an initiated amendment, once ap¬ 
proved by popular vote, to go before the legislature. If approved by it, 
the change goes into effect at once. If disapproved, the people vote 
upon it a second time. If approved at the second popular election it 
goes into effect, the objections of the legislature thereto notwithstand¬ 
ing. Thus the legislature has a sort of suspensive veto over the pro¬ 
ceedings. 

In Massachusetts the 25,000 petitioners submit their proposal to 
the General Court. If approved by one-fourth of the members in joint 
convention of the two houses in two successive annual sessions, it is 
submitted to popular vote. If disapproved by more than three-quarters 
of the General Court, it is lost. The Massachusetts procedure also pro¬ 
hibits the use of the constitutional initiative to make changes in a 
number of articles of its bill of rights. And the people may not, through 
the initiative, exercise legislative powers denied to the legislative body 
by the constitution. The original provision for the initiation of con¬ 
stitutional amendments in Oregon required for approval of each such 
proposal a majority vote of all the members of each house of two suc¬ 
cessive legislatures followed by a majority of the voters voting at an 
election. This was changed in 1906 to allow submission to the voters 
after only one legislative session and to require approval by only a 

majority of the votes cast on the amendment.’^ 

This alteration removed the safeguards which had been erected 
around the process of constitutional amendment through the initiative 
and reduced it to the same level as statutes. In Arizona the people, 
through the initiative, adopted a constitutional amendment decreeing 

7 James D. Barnett. The Operation of the Initiative Referendum and Recall in Oregon 
(The Macmillan Co., New York, 1915), p. 6. 
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that thenceforward the legislature should be powerless to amend or 
repeal an initiated law. As a consequence, such enactments can, in that 
state, be changed or disposed of only by the process which brought them 
into existence. If a constitutional convention has any appropriate place 
under our system of government, it would seem to fulfill its purpose 
best by debating and proposing to the people needed changes in matters 
of such high importance as these. 

Under the initiative and referendum, the electorate becomes a fourth 
branch of the government with powers and duties guaranteed, like the 
other three, in the constitution. To permit any one of the four thus 
constituted to change, or even to propose a change, in the balance of 
power among them, seems likely to lead to an undesirable concentration 
of authority. A constitutional convention, being a deliberative body rep¬ 
resenting all the people, is the only agency of government which has a 
broad enough view to weigh the advantages and disadvantages of such 
shifts of power. Even the electorate, acting through the initiative and 
referendum, is not all the people, and the interest of all must be con¬ 
sidered in a democracy. Besides, a constitutional convention is not so 
subject to being swayed by demagogues and pressure groups as is the 
electorate. On the other hand, in many states where the composition of 
the constitutional convention is undemocratically constructed, even this 
agency cannot serve the people adequately. In such a case, the initiative 

may be the lesser of two evils when constitutional changes are neces¬ 
sary. 


The Initiative on Statutes 

Eighteen states permit the enactment of legislation by direct pro¬ 
posal of the electorate. These include all those which have the initiative 
for constitutional amendments and in addition, Maine, Montana, South 
Dakota, Utah, and Washington. The most common requirement for 
the signature of such petitions is 8 per cent, this being the figure in 
Arkansas, California, Colorado, Michigan, Missouri, Montana, Okla¬ 
homa, and Oregon. Next most common is 10 per cent, which is required 
in Arizona, Nevada, Utah, and Washing'ton. Nebraska requires 7 per 
cent, Ohio 6 per cent, and South Dakota only 5 per cent. Maine, Massa¬ 
chusetts, and North Dakota use a different method. Maine requires 
12,000 signatures, Massachusetts 25,000, and North Dakota 10,000. 

The initiative for the proposal of city ordinances and city charter 
amendments is available in more than three hundred cities in the United 
States. In some cases it is provided for by home-rule charter provisions, 
m others by general state law. The signature requirements vary from’ 
a minimum of 6 per cent to a maximum of 20 per cent of the qualified 
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voters. In some cities a higher percentage is required to secure sub¬ 
mission of a proposal at a special election than is required for a vote 
at a general election. 

In both cities and states there are two types of initiative for the popu¬ 
lar proposal of legislation. In one type the suggested law is presented by 
petition to the council or legislature which then has an opportunity to 
consider and adopt it.® If the legislative body fails to enact it within a 
specified time or amends it so as to make it unacceptable to its sponsors, 
the original proposal may be submitted to the voters for their decision 
by the filing of a supplementary petition. In Michigan, although the 
procedure is indirect, supplementary petitions are not used. The initia¬ 
tive for legislation in Ohio is of this latter type. Three per cent of the 
electors must sign the petition before the question will be considered by 
the general assembly and another 3 per cent must sign the supple¬ 
mentary petitions in order to secure a popular vote. The second type of 
initiative causes the submission of the proposal to a direct vote of the 
electors without consideration by the legislative body. 

Of these two types the first seems preferable. For one thing, it 
subjects each proposal to delay, public scrutiny, debate, and compromise 
before final action is taken. It enables the legislative body to have some 
influence on the form of the legislation. It permits the legislative body 
to discharge its public responsibilities by passing legislation after a peti¬ 
tion has shown that it has widespread public support. However be¬ 
lated such action may be, it is better for the morale of the legislators 
than to by-pass them entirely. The direct initiative is a sort of public 
rebuke for legislative inaction and cannot but reduce the prestige of the 
legislative body. 

One of the principal problems of the initiative is that of the form 
of the legislation proposed. The initial drafting of such measures often 
leaves much to be desired. The draftsmen are frequently without expe¬ 
rience in legislative drafting work, or are clever persons who deliberately 
prepare measures full of jokers and ambiguities which the voters are 
not experienced enough to detect. Under the direct form of the initia¬ 
tive there is no provision for debate and amendment of such measures. 
They must be accepted or rejected by the voters in the form in which 
they appear in the petition. Under the indirect form, the legislative 
body has an opportunity to scrutinize the proposal and make such 
amendments as may be required in the public interest. If, after such 
changes have been made, the interest group which advanced the original 
measure desires to bring it to a vote, the people have the advantage of 
the legislative action, which can be explained to them, to assist them 

Eleven states have only the direct initiative. Six have only the indirect. California 
Utah, and Washington have both. .A. J. Lien and M. Fainsod, The American People ana 
Their Government (D. Appleton-Cciitury Co.. Inc., New York, 1934), p. 410. 
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m deciding whether they wish to approve the original draft in prefer¬ 
ence to the legislature’s version. 

If a competent drafting service were available, it would be desirable 
to require all initiative petitions to be approved by the chief draftsman 
before they are printed for circulation. Errors in phraseology, incon¬ 
sistencies, and conflicts could be ironed out at this stage and endless 
litigation avoided. Repeals by implication could also be eliminated in 
favor of express repeal of inconsistent provisions. Where a direct form 
of initiative is used, such a sifting and revisory service seems impera¬ 
tive. The office of the attorney general is designated to perform a func¬ 
tion of this general character in some of the states. But where other 

agencies are charged with drafting work, such a task probably would 
be better performed by them. 

Closely related to the question of form is that of detail. Some initi¬ 
ated proposals wisely submit to a vote only a clear-cut moral or political 
issue upon which each voter may reasonably be expected to have an 
opinion. A vote for or against such a measure may be taken as a real 
expression of the desires of the voters. Such for example are the mat¬ 
ters of local option on the sale of intoxicating liquor. Other initiated 
measures provide minute details of administration concerning which few 
if any voters can be expected to have an intelligent opinion. This is 
primarily due to an understandable desire to make the law complete. 
Many feel that to fail to do so leaves the expression of public opinion 
without the means of making it effective. By and large, however, it 
would seem desirable to leave all details to the legislative body or to 

1. agencies charged with the enforcement of the law 

it IS difficult if not impossible to determine the meaning of a vote on a 
complex measure. It may even be lost because of differences of opinion 
as to maUers of detail when the basic principle really is approved by a 
arge majority of the people. Thus the petitioners may even defeat their 
own ends by inserting too much detail. They certainly can disorganize 
the administrative structure of the state or city government by provid¬ 
ing for the creation of new agencies which are not properly and con¬ 
sistently integrated into the existing organization. There are other diffi- 
cu ties in the application of the initiative such as the preparation of 
ballot descriptions and publicity pamphlets and the question of amend- 

ment and repeal but since these apply equally to the referendum they 
will be discussed below, 


The Referendum 

Although the referendum is commonly coupled with the initiative in 
lie public mind, as well as m constitutions, charters, and statutes, there 
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is no necessary connection between them. While it is true that there is 
often a popular vote on initiated proposals, this is not a referendum. It 
is merely a part of the process of the initiative. The referendum, while 
it may be brought into operation by a popular petition, relates to a 
legislative act already passed by a legislative body through the regular 
and usual procedures of representative government. There are three 
principal types of referendum. In one, the legislative body decides 
whether the opinion of the voters will be taken through a popular vote. 
This may be called the voluntary referendum. In another, the legisla¬ 
tive body may be required by constitution or charter to submit certain 
types of legislation to popular vote before they may become effective. 
This may be called the compulsory referendum. In still another, the 
people may, by petition, require the submission to a popular vote of a 
specific measure passed by the legislative body. This may be called the 
popular referendum. 

The voluntary referendum is a device by which the regularly con¬ 
stituted representative legislative body may shift the responsibility for 
action on controversial subjects from itself to the voters. It probably 
would have enjoyed greater popularity and use were it not for the fact 
that it presents grave constitutional questions under our form of govern¬ 
ment unless it is expressly authorized by the charter or constitution. A 
number of state supreme courts, in passing upon the legality of making 
a general state law effective only upon approval by the voters, have held 
the voluntary referendum invalid as an unconstitutional delegation of 
legislative power from the legislature to the voters. A few states, such 
as Indiana and Ohio, have expressly prohibited the use of this device 
in their state constitutions. But even where it is not thus prescribed it 
is an expedient of doubtful wisdom. If our local and state legislative 
bodies are ever to acquire the prestige and enjoy the public confidence 
which the future requires, they can do so only by discharging their 
responsibilities, not by evading them. 

The compulsory referendum extends to a number of specific types 
of legislation. Most universal is the requirement that all constitutions 
and constitutional amendments be subject to popular approval. Only 
Delaware puts such laws into effect by legislative act alone; it requires 
their approval by a vote of two-thirds of the members elected to two 
successive legislative sessions. A number of states provide that special 
and local laws passed by the state legislature may become effective only 
when approved by the voters of the locality to which they relate. Home 
rule charters commonly require that charter amendments proposed by 
the city council be submitted to popular vote. Increasingly common, 
also, is the requirement that tax levies in excess of statutory or charter 
limitations be submitted for popular approval. Frequently, grants of 
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franchises to local public utilities may also be made only with the 
approval of the voters. 

The requirement of a referendum on constitutional amendments and 
charter amendments is consistent with our effort in this country to 
establish a difference between fundamental and legislative law. One of 
the devices by which this distinction is maintained is the difference in 
the methods of their enactment. The fundamental law commonly can 
be made only with popular approval. But the rise and widespread use 
of the initiative and referendum for ordinary legislation has tended 
to break down this distinction. The writing into constitutions and 
charters of matters of detail which should and ordinarily would be 
left to legislative action has tended still further to add to the confusion. 
The use of the compulsory referendum on bond issues, tax levies, and 
franchise grants offers still more difficulties. 

The more intelligible basis for distinction between “fundamental” 
and “legislative” law today would seem to be that the former includes 
those matters which the electorate hesitates to confide to the untram¬ 
meled discretion of a legislative body, while the latter includes the area 
of public confidence in representative bodies. As the people gain con¬ 
fidence in their representatives, as legislative bodies merit higher esteem, 
the latter category tends to enlarge and the former to contract. As the 
prestige of legislatures falls, the opposite reaction may be seen. The 
extent of the use of direct legislation is, in part at least, an index to 
these fluctuations. As confidence increases, both initiative and referen¬ 
dum petitions tend to decrease, while they increase when confidence 
falls. To this extent these devices of direct legislation offer desirable 
safety valves which are always available when needed, but which may 
not be used frequently when the regular organs of government are 
functioning properly. However, there are other factors which affect the 
extent of their use which are not directly dependent upon the state of 
the public mind. These will be discussed below. 

The popular referendum relates only to statutes or ordinances al¬ 
ready enacted by the legislative body. Where this type of direct legis¬ 
lative action is available, the enactments of the representative assembly 
do not go into effect at once upon passage by the legislature and 
approval by the executive. A waiting period of sixty to ninety days is 
provided during which time referendum petitions requesting that a 
specific measure be submitted to popular vote may be filed. If none 
are filed during the prescribed period the law goes into effect; if peti¬ 
tions bearing a sufficient number of signatures are filed within the speci¬ 
fied lime, the operation of the law is suspended until a vote can be 
taken. The question is usually, “Shall the following described law 
enacted by the legislature be approved?” If a majority of those voting 
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on the question are in favor, the law goes into effect upon the canvass 
of the votes. But if a majority are opposed, it does not become a law. 

Certain classes of legislation are commonly exempted from the pro¬ 
visions of the referendum and are permitted to become effective at once. 
These include: appropriation acts for the current operation of existing 
public agencies, tax laws, and emergency laws. The reason for exclud- 
ing appropriations is obvious. They are essential to the continuing 
operation of government and often are made so near the opening of the 
fiscal period to which they relate that to defer their effectiveness would 
paralyze governmental functions. Tax laws have also wisely been ex¬ 
cluded in many jurisdictions. Revenue also is essential to the operation 
of the governmental machinery. Appropriations cannot be effective 
without revenue. And the people have a queer astigmatism when it 
conies to the relation between the services of government and their 
pocketbooks. Everyone wants someone else to pay the taxes, and yet 
everyone demands governmental services. Such questions must be left 
to representative legislative bodies if our governments are to continue 
to operate. 


Emergency legislation, however, is a different matter. The legisla¬ 
tive body is the sole judge as to the existence of an emergency. True, 
a separate vote usually is required on the emergency clause and ordi¬ 
narily this may be passed only by a three-fifths or two-thirds vote. 
But the refusal of the courts to look behind the legislative declaration 
has led in some states to a practical nullification of the referendum pro¬ 
visions of the state constitution, since the legislature has included such 
a clause in a great majority of the bills passed.® 

The signature requirements for referendum petitions are generally 
somewhat smaller than for the initiative. The most common figure in 
the states is 5 per cent. This is the rule in Arizona, California, Colo¬ 
rado, Michigan, Oklahoma, Oregon, Missouri, South Dakota, Mon¬ 
tana, and Arkansas. Washington and Ohio require 6 per cent. Nevada, 
North Dakota, Nebraska, and New Mexico use 10 per cent. Massachu¬ 
setts requires the signatures of 15,000 electors and Maine 10,000 elec¬ 
tors. Idaho and Utah have constitutional provisions for the referendum 
which require the enactment of state laws to become effective. So far 
no such steps have been taken. The referendum also is available in 
more than three hundred cities. The signature requirements in city 
charters vary from 5 to 15 per cent. 

To the extent that the referendum is applied to statutes involving 
basic and clear issues, the voters may be expected to render intelligent 
and intelligible decisions at the ballot box. But where, as in most cases, 
the issues are complex or the statute is concerned more with detail than 
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with principle, there is small cause for drawing any conclusions from 
the vote. Legislative acts are more likely to be detailed than general, 
thus limiting the usefulness of the referendum. However, the referen¬ 
dum does have one advantage over the initiative. The legislative title 
of the act, which is supposed to summarize the contents, can be used 
to describe the measure on the ballot. In the initiative, someone must 
prepare a descriptive summary for use in publicity and at the election. 
These summaries, prepared by proponents of the proposal, are more 
likely to be argumentative than explanatory. If prepared by a public 
official, such as the attorney general, they are likely to reflect his opinion 
of the proposals or of the adequacy of the draft. 

Closely related to this problem of preparing a descriptive summary 
of initiated and referred measures is the problem of publicity. If the 
preparation and circulation of arguments pro and con is left to private 
individuals and groups, only those with large financial resources can 
expect to make use of direct legislation. The argument for one side is 
likely to be presented in a far more effective manner than that for the 
other. Because of these difficulties, most jurisdictions which make use 
of direct legislation provide for the preparation and distribution of pub¬ 
licity pamphlets at public expense. These documents usually contain the 
text of the proposal and arguments for and against prepared by com¬ 
mittees designated by the petitioners in case of the pros and by some 
public official such as the mayor or governor in case of the cons. The 
space allotted to each side is approximately equal. The preparation and 
distribution of these pamphlets are usually assigned to the secretary of 
state for statewide issues or to the city clerk. The cost is defrayed by a 
special appropriation made for the purpose, usually after the expense 
has been incurred, in the case of the states, if the legislature is not in 
session, since the expenditure is made compulsory by the constitution. 

Another problem common to both initiative and referendum arises 
out of the signatures to petitions. It is a truism that most persons will 
sign almost anything which is placed before them. There are some 
cautious persons who insist on reading first. But in most cases the 
explanation of the circulator of the petition is accepted. However, it 
costs money to hire circulators and to have large numbers of petitions 
printed. In many jurisdictions the printing must be done in an expen¬ 
sive manner in two colors. Where the project has little popular appeal, 
signatures may be paid for, either to the signer or to the circulator. 
Many states require that the signatures represent a large part of the 
area as well as the population of the state. This increases the cost. All 
of these factors tend to limit the use of direct legislation to well 
financed interests or pressure groups. Real popular movements are 
foredoomed to failure. 
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Amendment and Repeal 

Except for those laws which are declaratory of the most fundamental 
aspirations of men, there are few which can endure in perpetuity. So 
questions of amendment and repeal inevitably arise in connection with 
laws enacted by vote of the people as well as those made by the repre¬ 
sentative legislative body. There are two different viewpoints as to the 
procedure to be followed in such cases. One is that since the law has 
popular sanction its amendment or repeal must also have popular sanc¬ 
tion. The other is that, once enacted, direct legislation becomes a part 
of the body of the law, no different from any other part, and is subject 
to amendment or repeal by the legislature without a popular vote. 

Those who argue for the first viewpoint say that if the legislature is 
to have free and unrestricted power to amend or repeal direct legisla¬ 
tion, the will of the people can be flouted and nullified. There is no 
doubt that the legislature could, in such a case, emasculate an initiated 
law before it ever became effective. But the practical safeguard of the 
power of the people to turn out such unworthy representatives at the 
next election tends to restrain them. The people, through the ballot 
box, always have the last word in a democracy. 

The practical difficulties of submitting every minor change to popu¬ 
lar vote has led the courts to incline toward the second view. The 
supreme court of Oregon, for example, said: “Laws proposed and 
enacted by the people under the initiative clause of the amendment are 
subject to the same constitutional limitations as other statutes, and may 
be amended or repealed by the legislature at will.’'Of course, this 
can be prevented by the constitution itself, and some states have gone 
to this extreme. California and Michigan forbid change by the legisla¬ 
ture unless the law itself permits. In Michigan the legislature may pro¬ 
pose to the people measures for alteration or repeal. Arizona has 
followed a similar policy since 1914. Nevada takes a middle course by 
forbidding amendment or repeal by the legislature for three years after 
eiaactment. Washington has fixed a two-year period. North Dakota m 
1918 amended its constitution to permit amendment or repeal of such 
laws by a two-thirds vote of all members elected to each house of the 
legislature. The remaining states have no restriction, relying on elec¬ 
toral controls and the referendum to prevent unwise changes by the 
legislature. This would seem to be the wisest course.“ 

There has been no recent comprehensive evaluation of the results of 
direct legislation in the United States. Such a study, or series of studies, 
is badly needed. From the fragmentary data which are available, cer- 


10 Kaddcrly v. Portland, 44 Ore. 118 (1903). 

11 Luce, op. cit., pp. 597-598. 
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tain generalizations seem to be justified. These should be considered 

as in the nature of hypotheses, to be confirmed or refuted as additional 

evidence is presented. For the present we may summarize the situation 
as follows: 


1. Direct legislation has not performed the miracles claimed for it 
by its enthusiastic advocates. 

2. It has been useful in specific situations in directing public atten¬ 
tion to evils in need of correction which had been neglected by repre¬ 
sentative legislatures. 

3. The very existence of the initiative has stimulated legislative 
bodies to action; without the actual filing of petitions the representative 
body sometimes has been convinced that there is a widespread public 
demand for legislation. 

4. In certain jurisdictions, such as the states of California and Ore¬ 
gon, the use of direct legislation has become so common that the burden 
on the electorate would seem to outweigh the advantages of action. 

5. Interest groups which cannot secure the adoption of their meas¬ 
ures through the representative legislative body have made excessive 
use of direct legislation to secure their ends. 

6. It is difficult if not impossible to insure intelligent action by the 
voters on initiated and referred matters; they are more likely to act 
upon feelings and emotion rather than upon intelligence. 

7. The cost of printing petitions, of securing signatures, and of edu¬ 
cating the voters discourages all but well financed pressure groups from 
making use of direct legislation, 

8. One result of the availability of direct legislation (as well as one 
cause for its popularity) has been a decline in popular esteem of repre¬ 
sentative legislative bodies. 

9. Reform and improvement of legislatures is a more desirable way 
of securing good government than reliance upon direct legislation. 

10. Yet the initiative and referendum are useful as “shotguns be¬ 
hind the door” available for use when other methods of popular action 
fail and drastic measures are required. 


Suggested Problems for Study 

1. Describe and evaluate the lawmaking activities of a town meeting over 
a period of ten years. 

2. Prepare a history of the use of the initiative in the proposal of consti¬ 
tutional amendments in one state. 

3. Prepare a similar history of the use of initiative for the proposal of 
statutes in one state. 

4. Do the same for the use of referendum in one state. 
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5. Prepare a history and evaluation of the use of direct legislation in a 
single city, 

6. To what extent have the voluntary and the involuntary referendum 
been used in your state, and with what result? 

7. Prepare a report summarizing the efforts which have been made in the 
various states to safeguard the integrity of petitions for direct legisla¬ 
tion. 

8. Study and report upon the effectiveness of publicity devices used to 
inform the voter about direct legislation in the several states. 

9. To what extent has the use of direct legislation tended to break down 
the distinction between statutes and constitution in your state? 
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House of Representatives, United 

Calendar 309 ff. 

Call of the House in 284-5 
Clerk of 118 
Discharge Rule 239 
formal organization 180 
Journal of 302 
membership 137 
reading of bills 231, 257 
reconsideration in 279 
roll calls in 282 
rules 196 
size 165 

Immunity for witnesses 223 
Impeachment 143, 184, 386 
Income tax decision 89 
Index-Digest of State Legislation 337 
Individual rights 67 
Industrial Revolution 68 
Initiated measures, drafting of 450 
Initiative 444 
constitutional 446 
direct 450 
indirect 450 
for ordinances 449 
for statutes 449 ff. ... 

Initiative Petition on Constitutional 
Amendments 50 . 

Institute for Propaganda Analysis HI 
Institutions 5 

Intergovernmental pressures 122 
Interim committees 327 
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Internal Revenue Taxation, Joint Com¬ 
mittee on 388 
International law 10 
Interpretation, constitutional, rules gov¬ 
erning 394 ff. 

Interstate compacts 31 
Intragovernmental pressures 121 
Introduction of bills 225 
deadlines for 229 
Introduction “by request” 228 
Invention, social 66 
Investigating committees 218, 222 
Issues, 

separation of national and state 93 
sharpening of 91 
Italy, elections under fascism 77 
Item veto 369 

Japan, House of Peers 129 
Jefferson's Manual 193, 257, 266 
Jewish law 13 

oint Committee on Printing 315 
oint Committees 217, 295 
Joint Reference Library 322, 336 
Joint Resolutions 357 
Jokers 113 

Journal 296, 299, 302, 306, 308, 367 
contents of 303 
executive 302 
Judges, colonial 426 
Judgment, final 392 

Judicial Committee of the Privy Coun¬ 
cil 425 

Judicial power, nature of 391 
Judicial review 24. 390. 403 fir 
Judiciary Act of 1789 23 
Judiciary, party control over 88 
Jurisdiction 391 
Jurisprudence 6 
Anglo-American 424 
Justice 10 
Justinian Code 14 

Kansas v. Colorado 26 
Kingship 12 

Language, 
affirmative 351 
negative 351 
Law, 

ancient 12 
definition 3, 225 
fundamental 40 
hierarchy of 21 
international 10 

kinds of 6 

medieval 15 

natural 3 

nature of 3. 8 

political science definition 5 

psychologists' definition 5 

state 32 

I-aw merchant 19 
Law Reviews 439 


Lawmaking by the courts 424 
Lawmaking, 

executive 407 ff. 
popular 441 

Lawyers, as legislators 150 
League of Women Voters 109, 114, 135 
Leagues of Municipalities 112, 329 ff. 
Legal action in drafting 348 
Legal subject in drafting 348 
Legal Tender Acts 26 
Legis actiones 14 
Legislation, 
comparative 336 
contingent 412 
delegated 30, 407 ff. 
emergency 454 
partisan 87-8 
popular 341 

relation to common law 434 
subordinate 30 
Legislative councils 324 
Legislative counsel 329 
Legislative day 299 
Legislative drafting 112, 328, 336 
Legislative draftsmen, training and re¬ 
cruitment 361 

Legislative-executive harmony 87 
Legislative law 453 
Legislative mind 158 
Legislative printing 301 
Legislative procedure, 
improvement of 290 
introduction 225 
reference 225 ff. 

Legislative records 301 
Legislative reference libraries 318 ff.. 336 
Legislative Reference Service, Library 
of Congress 319 ff. 

Legislative research 112 
Legislative research committees 324 
Legislators, 
age distribution 148 
congressional 149 
consultation with constituents 132 
election 142 
experience 148 
instructions to 131 
mental health of 162 
nomination 142 
occupations 148 
party affiliation 148 
privileges of 185 
salaries 154 
sex 148 

terms of office 151 
Legislatures, 

control over 144 
control over members 182 
employees 188 
officers 188 

power to amend initiated law 456 

sessions 167 

state, 

formal organization 181 
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Legislatures, state {cant’d) 
number of houses 165-6 
order of business 204-5 
reference of bills 233 
representative ratios 166 
rules 198 
sessions 169 
size of 165 
term of office 164 
Liabilities 348 
Liberals 81 

Library of Congress 319 
Joint Committee on 218 
Lieutenant Governor 187 
Lobby 113 
Lobby activities before legislative com¬ 
mittees 116 
Lobby bills 72 

Lobby as a functional assembly 135 
Lobbying 100, 113 
regulation of 116 
regulation, defects of 120 
regulation by the states 119 
techniques 114 
Lobbyists 113, 160 
registration of 118 
Local bills, hearings on 241 
Local government, political parties in 94 
Lord Chancellor 428 
Lot, selection by 128 

Mace ISI 

Machine voting at primaries 145 
Magna Carta 41, 427 
Major fractions, method of 137 
Managers, conference 220, 288 
Mandate, popular 95 
Marbtiry v. Madison 390 
Massachusetts Bay 445 
Massachusetts, General Court, Order of 
Business 204 

Massachusetts v. Mellon 123 
“May” vs. “shall” 350 
Medieval law 15 
Member bills 72 
Members, 

character of 298 
freedom from arrest 185 
freedom of speech 185 
Message, 

executive 374 

from one house to the other 287 
Middle Ages 15 
Migratory Bird Treaties 28, 31 
Minnesota, 

Legislatiifc Manual 316 
nonpartisan elections in 144, 146 
Minor candidates 96 
Minority 83 

Minority reports of a committee 249 
Model ordinances 329^ 

Model State Constitution 331 
Morning business 199 
Morning hour. House 202 


Mosaic Code 13 
Mothers’ pensions 69 
Motions 

precedence of in Congress 273 ff., 
27 5 

precedence of in state legislatures 
275 

withdrawal of 273 
Multi-member districts 133 
Multiple party system 85 
Municipal leagues 329 
Municipal ordinances 36 

Name calling technique 111 
Naming a member in the House of 
Commons 184 
Napoleonic Code 35, 426 
Narcotic Drug Act 333 
National Conference of Commissioners on 
Uniform State Laws 333, 437 
National convention 89 
National Education Association 112 
National Grange 104, 446 
National laws 22 
National Municipal League 321 
National Safety Council 334 
Natural law 3, 11, 424 
Nebraska, nonpartisan elections in 144, 
146 

Negative voting 96 
Negotiable Instruments Act 333 
Nepotism 154 
New Deal 88, 97 
New England Confederation 44 
New England towns 127, 441 
New York, Clerks Manual 316 
New York legislature, order of busi¬ 
ness 205 

Nominating Conventions 81 
Nominations 144 
pressure groups in 107 
Nonpartisan ballot 93 
Number and gender 351 
Numbering of bills 228 
N. Y. A. 124 

Oath of office 181 
Obligations 348 
Ohio, 

constitution of 33, 45 
expenses of legislature 190 
Ohio Chamber of Commerce 104 
Ohio Farm Bureau 104 
Ohio Federation of Labor 104 
Ohio General Assembly, order of 
business 204 

Ohio, sources of legislation in 71 
Oklahoma Grandfather Clause 404 
Old age pensions 69 
Opposition 83 
Oratory 261 
Order of business 294 
House 200 
Senate 199 
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Order, 

calling of a member to 262, 264 
point of 289 
question of 262 
Orders in council 21 
Ordinance drafting 329 
Ordinance revision 330 
Ordinances, municipal 36 
Original jurisdiction 391 
Oxford University 16 

Pairing 283 
Papacy 15 

Pardon and reprieve 29 
Parent-Teachers Association 106, 109 
Parliament, 
origins of 17 
rules of 193 
supremacy of 425 
Parliament Act of 1911 128 

Parliamentary Counsel to the Treas¬ 
ury 350 

Parliamentary government 82 
Parliamentary law 273 
Parliamentary supremacy 42 
Parties, 

national committee 89 
pressure groups in 108 
Party caucus 88 
Party discipline 101 
Party leader 101 
Party loyalty 101 
Party platform 90 
Party regularity 86 
Party responsibility 92, 178 
Party spoils 79 
Party whip 88 
Passage of bills 286 
Patronage Committee 180 
Patronage, minority 83 
Pensions to the blind 69 
Peoples Power League 102 
Perquisites of office 154 
Personality 96 
Petitions, 

for constitutional amendment 51 
initiative, signatures required 447 
referendum, signatures to 455 
Philosophical jurisprudence 6 
Pigeonholing of bills 245 
“Plain folks” technique 111 
Platforms, party 90-92, 97 
Pluralism 8 
Plutocracy 365 
Pocket veto 298 
Police state 11 
Political attitudes 81 
Political parties 77 ff. 

Political parties and functional repre¬ 
sentation 135 

Political parties, functions of 78 
Political questions 392 
Political society 126 


Poll tax, abolition of 133 
Popular lawmaking 341, 441 
Popular legislation, amendment, and re¬ 
peal 456 

Popular mandate 95 
Popular support 70 
Postmaster, legislative 189 
Post Office Department 410 
Post session business 299 
Powers 348 
enumerated 26 
residual 32 
Practicality 70 
Praetors 14 
Preamble 346 
Precedent, 

distinguishing of 432 
English decisions as 426, 433 
overruling of 432 
Precinct committeemen 94 
Prerogative, royal 17 
Presession business 176 
Presidency, party control 86 
President, 

as lobbyist 121 
power to make treaties 27 
rule-making power 410 
veto power 366 

President of the city council 187 
President pro tempore 179 
Presidential Tenure Amendment 47 
Presidential vetoes 368 
Presiding officer 185 
Pressure groups 70, 100, 295 
Pressure, tactics of 107 
Prestige 67, 73 
Previous question 267 
Primary, direct 81 
Primitive societies 3 
Primogeniture 128 
Printing, 

of bills 307 ff. 

Joint Committee on 217, 303 
legislative 301, 313 
Private calendar 202 
Privilege, questions of 275 
Privileged matters 201 
Privileges 348 

Privy Council, Judicial Committee of 
the 19, 425 

Progressive movement 446 
Promulgation 301 
Propaganda 110 
Propaganda techniques 111 
Proportional representation 134 
Prorogation 379 
Psychology 3 

Psychology of public office 158 
Public Administration Clearing House 
322 

Public bills 72 

Public employees, as voters 97 
Public interest lOl 
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Public opinion 102 
Public policy 77 
Public printer 312 
Punctuation, of legislation 352 

Quarterly sessions 297 
Questionnaires 109 
Quorum 268, 299 
Quorum call 284 

Ratification of amendments 46 
Reading in full 256 
Reading, second 256 
Readings of bills 230 
Reapportionment in the national govern¬ 
ment 136 
Recall 143 
Recess 297, 299 
week-end 291 
Recess appointments 380 
Recognition by speaker 263 
Reconsideration 273, 278 
Record vote on final passage 286 
Redistricting 139 
Re-enactment 343 
Reference of bills 232 
Reference committee 237, 292 
Reference, legislation by 343 
Referendum 444, 451 
compulsory 452 
exclusions from 454 
local laws 452 
petitions 453-4 
popular 452 
publicity on 455 
voluntary 452 
Regulations, executive 410 
Rejection on introduction 226 
Remarks, extension of 304 
Repeal by implication 353 
Repealing clauses 352 
Reports of committees 244 
Representation, 
actual 128 
agency theory 131 
basis of 136 
functional 134 
problem of 128 
theory of 131 

virtual 128 

Representative districts 133 
Representative, function of 130 
Republican form of government 175 
Republican Party 97 
Research 298 

Research, Bureaus of Municipal 112 
Research in legislation 318 
Resident commissioner 165 
Res judicata 401 
Residual powers 32 
Resolutions 225 

Restatement of the common law 438 
Revenue hills 287 


Revised Code, enactment of 360 ff. 
Revised, Code, United States 307 
Revision 358 
procedure in 359 
Revival by reference 343 
Revolution, American 426, 428 
Revolution of 1910-11 187 
Rhode Island, conventions in 144 
Riders 289 

Right of revolution 77 
Rights 348 
Roll call 282 
Roman Empire 15 
Roman law 13, 424 
Rule making power 410 
Rules, 

adoption of 181 

adoption and promulgation 418 

amendment of 197 

Committees on 216, 264 

drafting of 415 

House Committee on 88 

obsolete 291 

revision because of printing 301 
special 294 

Rules of the House of Representatives, 
United States 313 
Rules as law 307 
Rules and order of business 193 
Rules and regulations 29 
state 34 
Russia, 

Communist Party 129 
Constitution of 1925 130 
Constitution of 1938 130 

Salaries, council members 158-9 
Salaries of legislators 154-5 
Sanctions 357 

Second House, consideration of bills 
in 287 

Secretary of the Senate 179 
Secretary of State 51 
Sections, in a bill 347 
Security 5 

Select committees 214, 219 
Selectmen 443 

Senate Documents, United States 315 
Senate Manual, United States 196, 313 
Senate, oath of office 180 
Senate Office Building 180 
Senate Reports, United States 315 
Senate, Secretary of 118 
Senate, United States 179 
Journals of 302 
opposed bills 257 
precedence of motions in 273 
reconsideration in 278 
rules 195 ff. 
unopposed bills 257 
vacancies in 129 
Senatorial courtesy 381 
Senators, direct election of 47 
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Seniority, in committee assignments 209 
Separation of national and state issues 
93 

Separation of powers 42, 179 
Sergeant at arms 188 
duties in call of the House 284 
Service state 11 
Session laws 308, 312 ff. 

Sessions, 
annual 168 
biennial 168 
continuous 170, 297 
extraordinary 377 
limits on 169, 294 
special 168, 297, 377 
Severability 397 
“Shall” vs. ”may” 350 
Sheppard-Towner Act 123 
Shiftlcssness 69 
Sine die adjournment 246 
Single member district 133 
Skeleton session 299 
“Snap” committee sessions 240 
Social control 3 
Social invention 66 
Social legislation 34 
Social lobby 114 
Social need 69 
Social sensitivity 70 
Socialist Labor Party 446 
Socialist party 96 
Societies, primitive 3 
Sociological jurisprudence 6 
Sociology 3 
Sovereignty 5, 8, 77 
Soviets, Russian 130 
Speaker, 
duties 186 
election of 180 
of the House 88 

power to appoint select and conference 
committees 214 
pro tempore 187 
in the states 187 
Speaker’s table 201 
Special legislation 123, 293, 341 
Special orders. Senate 200 
Special privilege 71 
Special sessions 168, 297, 377 
power to call 170 
Split session 291 
Spoils system 86 
Sponsor, function at hearings 288 
Sponsorship 227 

Stare decisis 10, 401 ff., 428, 430 
State, 

A. F. of L. 104 
bill-drafting agencies 329 
definition of 5 
C. I. O. 104 

capitals, pressure groups in 103 
Central Committee 92 
Chamber of Commerce 104 


State icont'd') 

Constitution, Model 331 
constitutions 41 

government, political parties in 92 
laws 32 
uniform 332 
legislation 71—75 
legislatures, 

calendars in 311 
committee hearings 240 
pressures on 104 
statutes 33 

State-local cooperation 123 
Statements, filed by lobbyists 118 
States, 

journals in 305 
representation in 140 
rule making in 421 
veto power 369 
voting in legislatures 283 
States rights 333 
Statutes 34 
administrative 33 
civil 33 

classification of 33 
construction of 434 
criminal 33 

judicial interpretation of 393 
state 33 

unconstitutional, effect of 356 
Statutes at^ large. United States 312 
Statutory interpretation 393 
Statutory Rules and Orders 21 
Steering Committee 177, 294 
Straight ticket voting 97 
Strain, physical 297 

Subpoena, power of committee to 

issue 223 
Subsidies 123 
Substitute bills 308 
Suffrage, as a public office 79 
Supremacy clause 22 
Supreme Court of the United States 88 
Switzerland, 
cantons 441 
Civil Code 429 
Constitution of 445 

Taxpayers’ associations 109 
Tellers 282 
Tenth Amendment 22 
Territorial representation 133 
Testimonial 111 

Texas White Primary Cases 404 
Textbooks, legal 439 
Third reading 286 
Third term tradition 24 
Title 344 

Town manager plan 444 
Town meetings 131, 441 
representative 441 
Towns, New England 441 
Township 443 
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Transfer 111 
Treaties 27 
Tribal custom 3 
Tribe 12 

Twelfth Amendment 81 
Twentieth Amendment 47, 269, 374, 377, 
412 

Twenty-first Amendment 45 
Two party system 81 

Ultra vires 360, 415, 422 
Unanimous consent 282, 304-5 
Unconstitutional statute, effect of 356 
Unconstitutionality 392 
effect of 398 
Unfinished business 201 
Unicameralism 171 IT., 295 
Unicameralism and conference commit¬ 
tees 289 

Uniform state laws 332 
Uniformity, efforts toward 436 
Union calendar 202, 252, 258 
Unitary state 6 
United Mine Workers 109 
United States Chamber of Commerce 
101, 103, 112 

United States Conference of Mayors 331 
Universities, state 322-3 
Unopposed bills 256 
Utopia 70 

Veto, 

criticism of 370 
executive 366 ff. 
passage over 289, 290 
pocket 298 

Veto message 290, 367 


Vice President 88, 179, 185 
Virginia, Reference Book 316 
Viva voce voting 282 
Volstead Act 67 
Vote buying 115 
Voter, task of 90-1 
Voting, 

cumulative 134 
intelligent 91 
plurality 134 
preferential 134 

Voting methods in legislative bodies 282 

Wards in cities 133 
Warehouse Receipts Act 333 
Warrant, town meeting 443 
Washington, D. C., pressure groups 
in 102 

Whip, party 177 
Whispering campaign 160 
Wisconsin, 

Assembly Manual 316 
Assembly, order of business 205 
legislative employees 191 
Witnesses, before committees 237 
Woman suffrage 47 
Women’s Christian Temperance Union 
334 

Workmen’s Compensation laws 11, 68, 
435 

World War I 10 
World War II 10 
W. P. A. 124 

Yielding the floor 262 

Zoning ordinances 68 
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